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LETTER  OF  TRANSMITTAL 


To  the  Members  of  the  House  Committee  on  the  Judiciary : 

There  is  transmitted  herewith  a  report  of  the  Subcommittee  on 
Immigration,  Citizenship,  and  International  Law  concerning-  the 
claims  for  asylum  and  requests  for  administrative  relief  under  the 
Immigration  and  Nationality  Act  which  have  been  made  by  cer- 
tain natives  of  Haiti.  This  report  is  part  of  a  continuing  review  of 
problems  which  have  developed  within  the  context  of  that  Act  by  the 
Subcommittee.  This  study  is  based  on  an  examination  of  this  specific 
problem  during  general  oversight  hearings  and  on  an  investigative 
trip  of  the  staff  of  the  Subcommittee  to  Haiti  in  February  1976. 

It  is  my  hope  that  this  report  and  the  information  and  recommenda- 
tions contained  herein  will  be  of  value  to  the  Members  of  the  Com- 
mittee on  the  Judiciary. 

Joshua  Eilberg, 
Chairman,  Subcommittee  on  Immigration. 

Citizenship  and  International  Law. 
July  1,  1976. 
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FOREWORD 

Over  the  past  few  years,  my  Subcommittee  on  Immigration,  Citizen- 
ship, and  International  Law  has  received  numerous  complaints  from 
Members  of  Congress,  religious  and  civic  organizations,  and  private 
citizens  regarding  our  Government's  treatment  of  certain  natives  of 
Haiti  who  are  in  the  United  States.  More  specifically,  criticism  has 
centered  around  claims  made  by  several  hundred  Haitians,  who  have 
been  found  to  be  excludable  or  deportable  under  the  Immigration  and 
Nationality  Act.  and  who  claim  that  they  will  be  subject  to  persecution 
if  returned  to  Haiti. 

The  Subcommittee  has  followed  closely  all  developments  relating 
to  this  group  of  aliens  and  the  subject  bias  been  raised  with  officials 
from  the  Departments  of  State  and  Justice  during  general  oversight 
hearings  on  the  administration  of  our  immigration  laws.  In  addition, 
I  have  personally  discussed  this  matter  with  representatives  from  these 
Departments  and  in  June  1974  I  met  with  the  Honorable  Clinton 
Knox,  U.S.  Ambassador  to  Haiti  (19G9-T3)  to  obtain  his  impression 
of  the  problem. 

Due  to  a  continuing  concern  for  this  problem  and  in  an  effort  to 
fully  discharge  our  oversight  responsibilities  under  the  Rules  of  the 
House,  I  instructed  my  staff,  in  February  of  this  year,  to  travel  to 
Haiti  and  Miami,  Florida  to  review  the  entire  situation,  with  emphasis 
on  the  procedures  followed  by  our  Government  in  processing  claims 
for  asylum  or  for  administrative  relief  under  section  243(h)  of  the 
Immigration  and  Nationality  Act  (which  authorizes  the  Attorney 
General  to  withhold  deportation  if  an  alien  would  be  subject  to  perse- 
cution on  account  of  race,  religion  or  political  opinion). 

The  purpose  of  this  investigative  trip  was  to  assemble  background 
information  to  assist  in  the  preparation  of  this  report  to  the  Com- 
mittee. This  report  will  not  discuss  specific  cases  (many  of  which  are 
still  pending  in  the  courts)  but  instead  will  describe  and  evaluate  the 
general  situation  and  will  make  various  administrative  and  legislative 
recommendations  to  improve  the  current  procedures  for  submitting 
and  adjudicating  the  claims  which  have  been  made  by  these  Haitians. 
In  addition,  staff  was  directed  to  ascertain,  to  the  extent  possible, 
current  political  and  economic  conditions  in  Haiti,  in  order  to  assist 
the  Committee  in  understanding  the  various  "pressures"  to  emigrate 
from  Haiti  to  the  United  States. 

In  an  effort  to  accomplish  this  objective,  staff  met  with  the  following 
individuals  during  their  five  day  trip  to  Haiti : 

Hey  ward  Isham,  U.S.  Ambassador  to  Haiti; 

David  R.  Thompson,  Deputy  Chief  of  Mission,  U.S.  Embassy; 

Walter  S.  Burke,  Consul,  U.S.  Embassy ; 

John  Vincent,  Second  Secretary,  U.S.  Embassy; 

Edner  Brutus,  Secretary  of  State  for  Foreign  Affairs,  Government 
of  Haiti; 
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VI 

Paul  Blanchet,  Secretary  of  State  for  Interior  and  National  De- 
fense. Government  of  Haiti  (accompanied  by  Gerard  Dorceley,  Under 
Secretary  of  State  for  Foreign  Affairs,  and  Guy  Malary,  Legal  Ad- 
visor for  Foreign  A  Hairs)  ; 

Wilford  Agner,  Charge  de  Affaires  of  Canada.  Embassy  of  Canada  ; 

Hfsgr.  Luigi  Conti,  Papal  Xuncio; 

Chnstof  Scheiffele,  CARE-Haiti: 

Gary  Ambrose,  Church  World  Service: 

Matthew  Heim,  Catholic  Relief  Service. 

In  Miami,  staff  met  with : 

Louis  Gidel,  Deputy  District  Director: 

C.  A.  Rogerson,  Assistant  District  Director,  Travel  Control: 

William  Tillman,  IXS  investigator  and  Haitian  Coordinator: 

Jacques  Mompremier,  Director,  Haitian  Refugee  Information 
Center. 

Staff  also  met  with  two  Haitians  whose  claim  for  asylum  had  been 
denied,  and  another  Haitian  who  had  been  indicted  for  reentry  after 
deportation  under  8  tLS.C.  l'>26.  In  addition,  an  asylum  interview 
with  a  Haitian  was  observed. 

In  every  meeting  both  in  Haiti  and  Miami,  the  relevant  provisions 
of  the  Immigration  and  Nationality  Act  and  the  U.X.  Convention  and 
Protocol  Relating  to  the  Status  of  Refugees  were  discussed.  More  im- 
portantly, the  applicability  of  these  provisions  to  the  Haitians,  as  well 
as  the  procedures  established  by  the  Departments  of  State  and  Justice 
for  their  implementation  were  reviewed  in  detail. 

The  attached  study,  based  on  the  Subcommittee's  continuing  review 
of  this  issue  and  on  staff's  investigative  trip  has  been  prepared  to 
acquaint  the  members  of  the  Committee  on  the  Judiciary  with  the 
various  aspects  of  this  problem. 

Joshua  Eilberg, 
Chairman,  Siihcomm'tttcc  on  Immigration, 

Citizenshi '/>.  unci  International  Lair. 
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I.  Background  Information 

The  United  States  experience  with  Haitians  claiming  asylum  actu- 
ally dates  back  to  September  1963.  when  the  first  boatload  of  Haitian 
aliens  arrived  at  West  Palm  Beach.  Florida  and  claimed  they  would 
be  persecuted  if  returned  to  their  native  country. 

Their  claims  were  rejected  by  the  Immigration  and  Naturalization 
Service  (hereinafter  IXS)  and  INS's  findings  were  upheld  by  the 
Board  of  Immigration  Appeals.  The  aliens  then  sought  judicial  re- 
view of  their  deportation  order  and  it  was  likewise  unsuccessful. 

Subsequently,  asylum  was  granted  to  118  members  of  the  Haitian 
Coast  Guard  who  had  engaged  in  a  revolt  against  the  Duvalier 
Government. 

The  current  problem  however  stems  from  those  Haitians  who  en- 
tered the  United  States  in  1972  and  thereafter  and  who  have  claimed 
they  would  be  subject  to  persecution  if  sent  back  to  Haiti.  Some  1700 
such  cases  have  come  to  the  attention  of  IXS  and,  according  to  IXS, 
many  of  these  aliens  actually  resided  in  the  Bahamas  for  G  to  10  years 
prior  to  their  arrival  in  the  United  States. 

Their  requests  for  asylum  or  for  administrative  relief  under  section 
243(h)  of  the  Immigration  and  Nationality  Act  (hereafter  referred  to 
as  the  Act  or  the  IX A)  have  been  generally  denied  by  IXS.  Further, 
the  courts,  without  exception,  have  refused  to  reverse  these  adminis- 
trative findings  denying  relief. 

The  general  position  of  IXS  was  expressed  by  Commissioner  Leon- 
ard Chapman  in  the  following  manner : 

Unlike  other  large  alien  nationality  groups  which  have  fled  sudden  and  in- 
tolerable political  changes  in  their  respective  countries — for  example,  Hungary. 
Cuba  and  Vietnam — almost  all  of  the  Haitian  claimants  seek  to  enter  the  United 
States  or  to  remain  here  for  the  purpose  of  obtaining  employment,  as  do  the 
many  thousand  of  other  aliens  who  come  to  this  country  illegally. 

The  Department  of  State  concurs  with  IXS's  general  view  that  most 
Haitians  seeking  asylum  are  "economic'-  rather  than  "political'-  refu- 
gees, although  they  have  expressed  reservations  about  the  "state  of 
human  rights''  in  Haiti. 

Over  500  Haitian  aliens  are  currently  seeking  judicial  review  of 
their  final  orders  of  deportation  or  exclusion.  All  of  the  aliens  in- 
volved in  this  litigation  have  raised  the  issue  of  a  claim  to  asylum. 

II.  Brief  Summary  of  Existing  Law — Uxiteo  States  axd 

IxTERXATIOXAE 
A.    SECTION    243(h)    OF    THE    IMMIGRATION    AND    NATIONALITY    ACT— ASYLIM 

Section  243(h)  of  the  Immigration  and  Nationality  Act  authorizes 
the  Attorney  General  to  temporarily  withhold  deportation  of  an  alien 
who  "would  be  subject  to  persecution  on  account  of  race,  religion,  or 
political  opinion."  The  decision  to  withhold  deportation  by  the  At- 
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torney  General  is  entirely  discretionary  and  the  burden  of  proof  rests 
upon  the  alien  applying  for  this  administrative  relief. 

The  granting  of  asylum,  on  the  other  hand,  is  exclusively  an  admin- 
istrative procedure.  Nevertheless,  in  order  to  comprehend  the  concept 
of  asylum,  one  must  refer  to  both  section  243(h)  of  the  Act  and  the 
provisions  of  international  law  on  the  subject. 

The  standard  of  proof  required,  and  procedures  followed,  in  243(h) 
cases  and  requests  for  asylum  are  very  similar.  It  must  be  noted  that  a 
decision  on  one  is  not  conclusive  with  respect  to  the  other;  and,  in  fact, 
these  two  claims  are  sometimes  adjudicated  in  a  consecutive  fashion. 

It  is  clear  from  the  administrative  opinions  and  court  decisions 
which  have  interpreted  section  243(h),  that  the  alien's  burden  of  proof 
in  establishing  the  possibility  of  •'persecution"  i-  extremely  difficult 
to  satisfy  and  that  general  statements  will  not  suffice. 

Administrative  relief  regarding  the  possibility  of  persecution  under 
Section  243(h)  and  grants  of  asylum  have  been  granted  infrequently 
and  generally  to  those1  who  have  been  members  of  dissident  political 
groups,  active  political  figures,  or  those  who  have  been  highly  critical 
of  the  government  currently  in  power  in  the  alien's  native  country. 

At  the  same  time,  the  courts  have  consistently  indicated  that  an 
applicant  for  relief  under  section  243(h)  or  for  a>ylum  must  be  given 
a  reasonable  opportunity  to  present  his  claim  and  each  claim  must  be 
adjudicated  individually  based  on  all  of  the  facts  in  the  case. 

P>.   U.N.   coXYKXTlox   AND   PROTOCOL   RELATING   TO  THE   STATUS   or 

REFUGJEES 

Articles  32  and  33  of  the  Protocol  Relating  to  the  Status  of  Refugees 
deal  with  the  expulsion  or  return  of  refugees.  Article  32  specifically 
prohibits  expulsion  of  a  "refugee  lawfully"  within  the  party's  terri- 
tory except  on  "grounds  of  national  security  or  public  order.  It  also 
requires  that  "the  expulsion  of  such  a  refugee  shall  be  only  in  pur- 
suance of  a  decision  reached  in  accordance  with  due  process  of  law." 
Article  33  prohibits  the  expulsion  of  a  refugee  to  a  country  "where 
his  life  or  freedom  would  be  threatened  on  account  of  his  race,  religion, 
nationality,  membership  of  a  particular  social  groups  or  political 
opinion." 

In  testifying  before  the  Senate  Foreign  Relations  Committee  which 
was  considering  the  l'.>c>7  Protocol.  State  Department  officials  main- 
tained that  Section  211  and  243(h)  of  the  Immigration  and  Nation- 
ality Act  were  consistent  with  and  satisfied  the  provisions  of  the 
Protocol  and  thai  additional  Legislation  was  not  required  to  implement 
it  -  provision. 

While  the  United  States  was  not  ;i  signatory  to  the  UN  Convention 
Relating  to  the  Statu-  of  Refugees,  the  United  States  deposited  it- 
accession  to  the  Protocol  Relating  to  the  Statu-  of  Refugees  Novem- 
ber 1.  1968  which  Incorporated  Articles  2  through  35  of  the  Convention. 
Haiti  neither  signed  nor  acceded  to  either  the  Convention  or  the 
Protocol  Relating  to  the  Status  of  Refugees, 
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III.  Processing  Procedures 

A.    INS 

Under  8  CFR  108.2  an  asylum  applicant  in  the  United  States  is 
required  to  appear  before  an  Immigration  officer  to  present  his 
application.  INS  is  required  to  obtain  the  views  of  the  Department 
of  State  on  the  application  unless  in  the  opinion  of  the  District  Direc- 
tor "the  application  is  clearly  meritorious  or  clearly  lacking  in  sub- 
stance." In  other  words,  in  "doubtful"  cases,  the  Department  of  State 
is  contacted  for  an  opinion  as  to  whether  the  alien  would  be  subject 
to  persecution  in  his  home  country.  At  the  same  time,  if  a  claim  is 
considered  to  be  "clearly  lacking  in  substance''  the  Department  of 
State  is  given  an  opportunity  to  provide  information  within  30  days 
which  may  be  favorable  to  the  asylum  applicant. 

If  an  applicant  for  admission  to  the  United  States  requests  asylum, 
his  request  is  considered  by  the  INS  district  director  even  if  the  request 
is  initially  made  after  the  alien  has  been  referred  for  an  exclusion 
hearing  before  a  special  inquiry  officer  (immigration  judge).  If  the 
request  is  made  during  an  exclusion  or  deportation  hearing,  postpone- 
ment of  the  hearing  is  sought  for  a  decision  by  the  district  director 
on  the  asylum  request. 

INS  regulations  also  specifically  provide  that  denial  of  an  asylum 
application  "shall  not  preclude  the  alien,  in  a  subsequent  expulsion 
hearing,  from  applying  for  the  benefits"  of  Section  243(h)  and  of 
the  Convention  and  Protocol  Relating  to  the  Status  of  Refugees. 

Exclusion  proceedings 

Exclusion  proceedings  are  initiated  in  the  cases  of  Haitians  who 
are  apprehended  at  the  time  of  their  arrival  in  the  United  States.  They 
have  not  "entered"  the  United  States  in  the  legal  sense  of  the  term, 
but  are  allowed  to  physically  remain  in  the  United  States,  while  the 
exclusion  proceedings  are  conducted  before  a  special  inquiry  officer. 

If  asylum  is  requested  by  such  an  alien,  he  is  interviewed  by  an  INS 
inspector  or  border  patrol  agent  through  an  interpreter  in  his  native 
Creole  language,  as  soon  as  possible  after  his  apprehension. 

The  interview  is  recorded  and  lasts  approximately  twenty  minutes 
to  an  hour  covering  all  the  information  on  the  Forin  T-589.  The  inter- 
viewer advises  the  Haitian  briefly  of  the  nature  of  asylum  and  explores 
anv  allegations  which  are  made  concerning  past  persecution  or  possible 
future  persecution  in  Haiti.  Following  the  interview,  the  Form  1-589 
is  completed  based  upon  the  statements  which  have  been  made  by  the 
asylum  applicant  and  the  interpreter  then  translates  to  the  applicant 
the.  completed  form  which  is  then  signed  bv  the  applicant. 

At  no  time  is  the  asylum  applicant  advised  of  his  right  to  counsel, 
or  in  this  particular  case,  of  the  availability  of  counsel.  Counsel  is 
permitted  upon  the  Haitian's  request. 

The  asylum  request  is  then  adjudicated  by  an  Immigration  Ex- 
amine]- in  the  Travel  Control  Section  (in  the- Miami  District  Office). 
Three  possible  courses  of  action  can  be  recommended  to  the  District 
Director,  who  is  responsible  for  making  the  final  decision:  (1)  ap- 
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proval  of  the  asylum  application  ;  (2)  deferral  of  a  decision  in  "doubt- 
ful" cases  until  the  Department  of  State  has  rendered  an  advisory 
opinion:  and  (3)  denial  of  the  application  for  lack  of  substance. 

Deportation  proceedings 

Deportation  or  expulsion  proceedings  are  initiated  when  an  alien 
is  apprehended  after  his  arrival  into  the  United  States.  At  the  time 
of  apprehension,  or  as  soon  as  an  interpreter  is  available,  the  Haitian 
i-  ad  vised  of  his  legal  rights;  including  the  right  to  counsel  at  his  own 
expense. 

According  to  IXS,  the  Haitians  usually  waive  their  right  to  legal 
representation  by  executing  Form  1-214.  The  apprehending  officer  also 
normally  obtains  a  brief  statement  from  the  Haitian  indicating 
method  of  entry  into  the  United  States  and  whether  or  not  the  alien 
desires  to  apply  for  asylum. 

The  actual  asylum  interview  is  almost  identical  to  the  interview 
earlier  described  in  the  exclusion  proceeding  except  that  it  is  con- 
ducted by  a  criminal  investigator  rather  than  an  Immigration  Inspec- 
tor or  Border  Patrol  agent. 

Another  difference  is  that  the  asylum  applicant  is  advised  of  his 
right  to  counsel;  not.  however,  the  availability  of  counsel. 

As  iu  an  exclusion  proceeding,  the  asylum  request  in  a  deportation 
proceeding  is  also  adjudicated  by  an  Immigration  Examiner  in  the 
Travel  Control  Section  and  the  procedures  followed  are  identical. 
More  detailed  information  concerning  the  procedures  was  prepared 
and  submitted  by  the  IXS  District  Office  in  Miami  and  it  can  be  found 
in  the  appendix. 

T».    OFFICE   OF   REFUGEE    AND   MIGRATION    AFFAIRS 

As  noted  earlier  two  categories  of  cases  are  referred  to  the  Depart- 
ment of  State  for  information  on  the  possibility  of  persecution  in 
Haiti.  The  first  category  of  cases  are  the  "doubtful"  eases  (Commonly 
referred  to  as  Category  II)  in  which  an  advisory  opinion  is  requested 
of  the  Department  of  State  on  the  persecution  issue.  The  Category  III 
include  those  cases  which  INS  feels  are  ''clearly  Lacking  in  sub- 
stance," and  (he  Department  of  State  is  provided  an  opportunity  to 
submit  any  information  within  a  thirty  day  period  which  may  be 
fa  rorable  to  the  asylum  claimant. 

Tn  both  categories  of  cases,  IXS  forwards  to  OKM"  the  completed 
Form  T  589,  a  transcript  of  the  interview  1  with  the  asylum  claimant, 
and  any  supporting  documentation  which  lias  been  submitted.  I  p<>n 
receipt  of  this  information,  tin4  following  alternatives  are  available  to 
ORM: 

CI)  a  final  recommendation  may  be  reached  in  coordination  with  the 
Haitian  desk; 

(•2)  an  advisory  opinion  may  be  requested  from  the  Haitian  desk 
before  a  recommandatioB  is  finalized: 

(.">)  additional  information  may  be  requested,  and  ah  advisory  opin- 
ion m:i\    be  sought,  from  the  U.S.   Kmhassy  in  TTaiti :  or 

( \)  a  request  may  be  made  bo  I\'S  to  pe-interyiew  the  applicant  to 
obtain  more  information  on  specific  allegations  or  statements  made 
bv  him. 


i  i\s  lp«trncHoBN  onlj  rennlre  ^  ramnuirj  <>f  tiu>  Lnterrlen  to  be  sen!  to  orm  an  I  II  irai 
unclear  which  was  the  usual  procedure. 


It  should  be  noted  that  a  decision  to  approach  the  Embassy  is  re- 
viewable by  the  Haitian  Desk.  In  some  cases,  the  Desk  has.qverrulled 
ORM's  decision  not  to  go  to  the  field  in  a  particular  case,  but  staff  was 
advised  that  the  Desk  has  never  reversed  an  OHM  decision  to  go  to 
the  field  in  a  particular  case.  Estimates  vary  from  one  percent  to  ten 
percent  with  regard  to  the  number  of  Category  II  and  Category  III 
cases  in  which  the  assistance  of  the  Embassy  is  requested.  The  Depart- 
ment of  State  officials  revealed  that  there  are  no  guidelines  or  criteria 
to  govern  the  types  of  cases  which  are  referred  to  the  Embassy  for 
their  comments  and  recommendations  but  that  these  decisions  are  made 
on  a  case-by-case  basis. 

If  the  Embassy  is  approached,  the  entire  record,  staff  was  told,  is 
generally  forwarded  to  the  Embassy.  This  does  not  appear  to  be  the 
case  in  fact. 

State  Department  officials  claim  that  every  attempt  is  made  by  the 
Embassy  in  Port  an  Prince  to  verify  the  factual  allegations  which  are 
raised  by  the  asylum  claimant.  In  addition,  according  to  the  State 
Department,  efforts  are  made  to  verify  addresses,  employment,  and  to 
corroborate  the  occurrence  or  events  which  are  mentioned  in  the 
asylum  claim. 

The  State  Department  recommendation,  whether  or  not  the  Em- 
bassy is  consulted,  is  made  with  the  concurrence  of  ORM  and  the 
Haitian  desk  and  it  is  forwarded  to  the  IXS  district  office  along  with 
any  memoranda  which  have  been  prepared. 

C.    EMBASSY   IX    PORT   AU   PRIXCE 

In  a  small  percentage  of  cases,  the  Embassy  in  Port  an  Prince  is 
contacted  for  its  advice  and  a  recommendation  with  regard  to  the  per- 
secution issue  in  a  particular  case.  This  information  is  forwarded  to 
ORM  as  soon  as  possible,  but.  as  will  be  discussed  later,  serious  prob- 
lems have  occurred  with  regard  to  verifying  the  factual  allegations 
contained  in  the  cairn  for  asylum. 

Embassy  officials  also  attempt  to  monitor  the  return  and  debriefing 
by  Haitian  officials  of  those  Haitians  who  are  deported  from  the 
United  States.  This  monitoring  is  a  recent  development  and  has  been 
accomplished  in  response  to  an  invitation  extended  by  the  Government 
of  Haiti  to  observe  the  debriefing  of  these  returnees. 

IV.  Evaluation  of  Procedures  for  Processing  Asylum  and  243(h) 

Claims 
Brief  background 

Section  243(h)  of  the  Act  and  the  administrative  procedures  to 
implement  that  section  have  been  in  existence  for  many  years.  On  the 
other  hand,  despite  ratification  of  the  Protocol  Eelating  to  the  Status 
of  Refugees  in  19f>8,  formal  State  Department  guidelines  and  a  gen- 
eral policy  relating  to  asylum  were  only  issued  on  January  4. 1972.  and 
IXS  regulations  were  not  promulgated  until  December  3,  1974.  Simi- 
larly, a  detailed  application  form  for  asylum  (I-5S9)  was  not  prepared 
until  September  1974. 

In  short,  development  of  this  country's  asylum  policy  has  been 
sporadic.  In  fact,  there  has  been  no  uniform  or  systematic  establish- 
ment of  asylum  policies  and  procedures  by  either  the  Department  of 
State  or  Justice.  It  appears  that  they  have  been  adopted  only  in  re- 
sponse to  emergent  situations,  such  as  the  attempted  defection  of  a 
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Lithuanian  seaman,  Simas  Kudirka.  and  the  Haitian  refugee  situation 
in  Florida. 

It  should  be  remembered  that  during  Senate  consideration  of  the 
U.N.  Protocol  on  Refugees  in  1968,  the  Department  of  State  noted 
that  legislation  was  not  required  to  implement  the  protocol  and  that 
flexibility  was  desirable.  Regrettably,  this  flexibility  has  resulted  in  an 
ad  hoc  approach  to  refugees  claiming  asylum  and  only  in  recent  years 
have  efforts  been  made  to  regularize  or  to  insert  elements  of  due  proc- 
ess into  these  procedures. 

On  the  other  hand,  there  is  a  substantial  body  of  case  law  and 
numerous  administrative  interpretations  concerning  the  "political 
persecution"  provisions  set  forth  in  section  243(h)  of  the  Immigration 
and  Nationality  Act. 

A.    INS   PROCEDURES 

1.  Interview  of  asylum  claimant. — At  the  current  time  INS  officers 
make  every  effort  to  interview  persons  claiming  asylum  as  soon  as 
possible  after  their  apprehension  or  when  the  alien  voluntarily  ap- 
pears and  requests  asylum.  It  is  questionable  whether  this  procedure 
provides  a  sufficient  opportunity  for  the  alien  to  fully  and  fairly  pre- 
sent his  asylum  claim.  An  interview  was  observed  in  which  it  was 
apparent  that  the  alien  was  extremely  nervous  and  did  not  fully  com- 
prehend the  nature  and  meaning  of  asylum.  It  was  evident  that 
because  of  his  emotional  condition  some  information  was  being  with- 
held and  it  lias  been  suggested  that  often  withheld  information  relates 
to  a  prior  record  of  imprisonment  or  other  difficulties  with  the  Gov- 
ernment in  Haiti — facts  which  are  relevant  to  the  asylum  claim. 

In  older  for  the  alien  seeking  asylum  to  obtain  a  better  apprecia- 
tion of  the  meaning  of  asylum  prior  to  making  a  forma]  statement, 
it  appears  that  he  or  she  should  be  entitled  to  consult  with  an  attorney, 
with  members  of  the  Haitian  community  in  the  area,  and  with 
any  voluntary  agencies  which  have  offered  assistance. 

On  the  other  hand,  it  has  been  argued  that  such  an  opportunity  may 
enable  some  individuals  to  "coach"  the  alien  and  thereby  increase  the 
possibility  of  misrepresentation  in  the  form  of  "patterned"  asylum 
statements.  This  possibility  should  not  preclude  an  alien  from  fully 
understanding  and  documenting  his  asylum   claim. 

This  objective  can  be  better  realized  by  allowing  consultation  with 
counsel  or  voluntary  agencies  prior  to  the  asylum  interview  as  long 
as  such  a  procedure  would  not  greatly  delay  the  presentation  and 
consideration  of  the  asylum  claim.  It  is  felt  that  unnecessary  delay 
would  not  result  since  claimants  are  current  1  v  afforded  an  opportunity 
to  submit  additional  documentation  or  evidence  at  any  time  prior  to 
t  heir  deportat  ion. 

Furl  hcrmore,  I  he  current  sjtual  ion  has  resulted  in  inconsistent  state- 
ments and  significant  time  is  already  being  expended  in  order  to 
reconcile   some   of  these  statement-. 

I  n  short,  t  he  opport  unity  to  consult  wit  li  counsel,  church  represents 
tives,  and  friends,  may  actually  expedite  and  not  delay  the  ad  judi<\-» 
t  ion   of  t  hese  claims. 

The  actual  asylum  statements  are  recorded  in  their  entirety  with 
the  assistance  of  an  interpreter  who  is  fluent  in  the  Unit  inns'  native 
Creole    language,   The   desirability   of   utilizing   the   services  of   a 


native-born  Haitian  who  is  a  naturalized  United  States  citizen  should 
be  considered.  Such  a  step  might  conceivably  inject  a  significant  "con- 
iidenee  factor"  into  the  interview,  and  possibly  produce  a  more  candid 
and  forthright  statement  on  the  part  of  the  claimant. 

During  the  interview  with  persons  seeking  as}dum,  the  INS  officer 
usually  propounds  a  series  of  questions,  based  upon  the  newly-devel- 
oped Form  1-589.  It  should  be  emphasized,  however,  that  the  param- 
eters of  the  "question  and  answer"  session  should  not  be  established 
by  the  form  and  every  effort  should  be  made  to  delve  into  additional 
issues  which  could  relate  to  the  applicant's  claim  for  asylum  (i.e.  the 
risks  he  encountered  in  departing  from  Haiti  and  travelling  to  the 
United  States;  educational  and  employment  background;  and  other 
activities  which  may  be  considered  "political"  in  the  Haitian  sense 
of  the  word).  In  order  to  accomplish  this  objective,  those  conducting 
the  interview  should  be  familiar  with  the  social,  political  and  cultural 
background  of  Haiti;  and  in  order  to  promote  uniformity  it  may  be 
desirable  to  have  specialized  individuals  conducting  the  interviews. 
At  the  current  time  interviews  are  conducted  by  several  different  INS 
officers  depending  on  whether  it  is  an  exclusion  or  deportation  case. 
This  practice  should  be  terminated. 

Admittedly,  it  is  extremely  difficult  for  an  alien  to  substantiate 
his  asylum  claim.  However,  in  order  to  facilitate  this  process  a  for- 
mat should  be  adopted  in  which  the  interview  by  IXS  officers  is  keyed 
to  verifiable  facts.  In  addition,  the  interviewee  should  elicit  from 
the  claimant  the  names  of  individuals  or  any  relatives  in  Haiti  who 
may  be  in  a  position  to  corroborate  any  events  or  activities  which 
have  been  given  to  support  the  asylum  claim.  This  would  have  the 
effect  of  transferring  the  emphasis  from  general  statements  of  prior 
or  possible  future  persecution  to  specific  events  which  may  have  given 
rise  to  a  "well-founded  fear  of  persecution." 

2.  Adjudication  of  asylum  claim. — At  the  present  time  the  final  de- 
cision on  the  asylum  claim  is  made  by  the  IXS  District  Director  based 
on  the  facts  of  each  case  and  upon  the  recommendation  submitted  hy 
the  Department  of  State  in  the  event  it  is  a  category  II  or  III  case. 

It  is  surprising  that  general  guidelines  or  criteria  have  not  been 
established  by  the  IXS  Central  Office  to  govern  the  exercise  of  the 
District  Director's  authority  in  asylum  cases.  The  Central  Office,  in 
fact,  has  not  been  involved  to  any  degree  in  the  decision-making 
process.  Likewise,  no  guidelines  exist  concerning  when  the  District 
Office  should  approach  the  State  Department  for  an  advisory  opinion. 
Because  of  this  lack  of  participation  by  the  Central  Office  there  is  no 
central  index  or  cumulative  listing  of  those  cases  in  which  asylum  has 
been  granted.  It  seems  obvious  that  such  a  list  would  be  most  helpful  in 
order  to  provide  some  guidance  to  the  various  District  Directors  as  to 
the  types  of  cases  which  have  been  favorably  decided.  In  addition. 
there  is  no  systematic  review  of  asylum  denials  by  the  Central  Office. 

It  should  be  noted  that  a  final  decision  on  an  asylum  request  docs 
not  have  a  "res  judicata"  effect  on  a  later  request  for  relied'  under 
section  248(h)  of  the  Immigration  and  Nationality  Act.  While 
these  two  requests  are  based  on  different  sets  of  laws— one  domestic 
and  one  international — consideration  should  be  given  to  combining 
certain  elements  of  these  procedures  in  order  to  prevent  dilatory  tactics 
and  duplication  of  work. 
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Under  existing  law  and  procedures  (  and  administrative  and  judicial 
interpretations  thereof),  the  applicant  for  asylum  or  for  a  stay  of  de- 
portation under  243(h)  bears  a  heavy  burden  of  proof  and  this  burden 
i-  properly  placed  on  the  applicant.  On  the  other  hand,  the  govern- 
ment should  not  summarily  dispose  of  his  claim  or  make  blanket  de- 
cisions that  applicants  from  a  particular  country  would  not  be  subject 
to  persecution  based  upon  <reneralization^  relating  to  the  economic  or 
political  situation  in  the  applicant's  home  country.  In  other  words. 
each  case  should  be  reviewed  on  its  individual  merits  and  the  claimant 
should  be  given  the  benefit  of  the  doubt  in  marginal  cases. 

:>.  Decisionmaking  authority  and  n  view  of  asylum  cases. — As  noted 
abovej  there  is  no  system  for  internal,  administrative  review  of  asylum 
denials  and  the  District  Directors  appear  to  operate  autonomously. 

In  view  of  the  serious  nature  of  the  asylum  claim  and  the  heavy 
responsibilities  imposed  by  international  law.  consideration  should  be 
given  by  INS  to  the*  establishment  of  a  uniform  and  centralized  re- 
view system. 

In  the  event  such  a  system  is  deemed  impractical,  expensive,  or  un- 
workable, consideration  should  be  given  to  placing  the  decisionmaking 
authority  for  asylum  claims  in  the  Commissioner  of  IXS  or  an  appro- 
priate designee  in  the  IXS  Central  Office. 

1)V  concentrating  such  authority  in  the  Commissioner  or  bv  estab- 
lishing an  administrative  review  mechanism,  "uniformity  of  decision- 
making" would  be  promoted  and  it  would  greatly  facilitate  coordina- 
tion with  the  State  Department. 

P.    ORM    PROCEDURES 

>>'o  guidelines  or  procedures  have  been  adopted  to  assist  OKM  of- 
ficials in  determining  when  to  approach  the  Embassy  on  a  particular 
asylum  request.  It  is  felt  that  general  procedures  or  criteria  should  be 
established  and  that  the  Embassy  should  be  approached  whenever  a 
factual  allegation  is  made  which  could  possibly  be  verified  by  the 
Embassy. 

Likewise,  it  is  questionable  whether  iho  Haitian  Desk'  should  be 
given  sue!)  a  substantial  role  in  determining  when  to  approach  the 
Embassy.  Surprisingly,  only  a  small  percentage  of  cases  are  actually 
referred  to  the  Embassy  and  serious  questions  naturally  arise  as  to 
whether  the  State  Department  is  satisfactorily  performing  its  inter- 
national responsibilities,  particularly  when  one  considers  the  severe 
consequences  that  may  (low  from  an  erroneous  decision. 

Finally,  a  review  of  a  number  of  reports  which  have  been  submitted 
by  OKA!  to  IXS"  District  Office  in  .Miami  revealed  that  in  most  in- 
stances OIv.M  reports  were  grossly  inadequate  in  that  they  fail  to  re- 
spond to  i\n'  specific  allegations  contained  in  the  asylum  request.  In 
general,  they  constituted  arbitrary  denials,  based  apparently  on  the 
socioeconomic  status  of  the  applicant. 

However,  it  should  be  noted  that  the  vast  majority  of  cases  reviewed 

were   somewhat    dated   and   the  State    Department    lias   indicated   that 

recent  efforts  have  been  made  to  improve  the  quality  of  their  responses 
to  INS. 

C.    BHB 188T    I N    PORT    \r    PR]  \<  i. 

Assurances  have  been  given  by  the  State  Department  on  several 
occasions  that  Embassy  officials  in  Port  an  Prince  make  every  effort  to 
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substantiate  or  refute  the  factual  allegations  made  by  the  asylum 
claimant  as  well  as  to  monitor  the  well  being  of  deportees,  after  their 
return. 

These  assurances  which  have  been  given  to  Members  of  Congress 
and  to  Committees  of  Congress  are  not  warranted.  Little  time  has  been 
expended  by  Embassy  officials  in  verifying  allegations  or  in  monitor- 
ing the  safety  of  the  deportee  after  his  arrival  in  Haiti.  In  fact,  with 
the  assistance  of  an  Embassy  official  an  attempt  was  made  by  staff  to 
locate  several  deportees,  including  twenty-five  who  were  returned 
from  Guantanamo  Xaval  Base.  It  was  unsuccessful.  Apparently  as- 
surances relating  to  the  well  being  of  these  deportees  are  based  entirely 
upon  the  viewing  by  Embassy  officials  of  the  deplaning  and  deprocess- 
ing  of  deportees. 

In  this  regard,  one  Haitian  in  Miami  had  previously  been  deported 
and  upon  his  return  to  Haiti  had  been  incarcerated  for  between  one 
and  eight  months,  depending  on  which  sources  is  to  be  believed  (the 
Embassy  estimated  one  month  incarceration:  and  the  deportee  indi- 
cated incarceration  for  an  eight  month  period).  Although  State  De- 
partment officials  were  apparently  aware  that  the  man  had  been  in 
prison  for  some  period  of  time  based  on  his  illegal  departure  from 
Haiti  they  failed  to  mention  it  during  the  visit.  In  fact.  State  Depart- 
ment officials  and  officials  of  the  Haitian  Government  reiterated  several 
times  during  discussions  that  Haitian  returnees  had  not  experienced 
any  reprisals  or  recriminations. 

Admittedly,  there  are  difficult  manpower,  logistical,  and  foreign 
policy  problems  associated  with  follow-up  procedures  to  insure  the 
safety  and  well  being  of  these  returnees.  Moreover,  these  returnees 
have  little  incentive  to  maintain  contacts  with  the  U.S.  Embassy,  par- 
ticularly since  few  will  ever  be  eligible  for  legal  immigration  to  the 
United  States. 

Nevertheless,  the  success  of  the  Canadian  follow-up  effort  should  be 
noted.  As  a  result  of  individual  monitoring  of  the  situations  of  two 
dozen  returnees — which  demonstrated  no"  reprisals — the  Canadian 
government  Avas  able  to  demonstrate  to  the  satisfaction  of  its  citizenry 
that  illegal  Haitians  in  Canada  have  little  reason  to  fear  persecution  if 
returned  to  Haiti.  Greatly  expanded  follow-up  efforts  by  our  Embassy 
in  Haiti  will  be  necessary  if  Ave  are  to  be  sufficiently  informed  in  these 
cases. 

Economic  Versus  Political  Refugees 

It  is  not  possible  nor  proper  to  make  generalizations  as  to  the 
mot  'nations  of  those  Haitians  who  have  entered  the  United  States  and 
claimed  asylum.  It  is  evident  that  a  variety  (and  in  some  instances  a 
combination)  of  social,  economic,  demographic  and  political  factors 
are  responsible  for  this  phenomenon. 

A.   BACKGROUND 

A  1973  Senate  Report  (Sen.  Kept.  93-620)  described  the  economic 
situation  in  that  country  in  the  following  manner  : 

Haiti  is  the  poorest  country  in  the  Western  Hemisphere,  with  a  per  capita 
income  of  about  $70.00  per  year.  From  so  percent  to  90  percent  of  her  population 
is  illiterate.  About  nine  out  of  ten  Haitians  live  in  desperate  poverty  in  rural 
areas,  earning  s2.~>  t,,  $35  each  year  and  facing  a  life  expectancy  of  about  .",:; 
years.  Only  a  small  urbanized  elite  enjoy  opportunities  for  education  or  em- 
73-803— 7G 3 
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ployment.  Yet  an  estimated  50  percent  of  the  200.000  to  300,000  work  force  living 
in  urban  areas  are  unemployed.  Thus  the  needs  of  the  4.8  million  Haitian  people 
are  painfully  obvious. 

On  November  18,  1975,  William  Luers,  Deputy  Assistant  Secretary 
for  Inter- American  Affairs.  Department  of  State,  presented  a  similar 
picture  of  the  drastic  situation  in  Haiti.  lie  stated  that : 

Life  N  hard  in  this  country,  Pe*  capita  annual  GNP  is  below  $150.  Per  capita 
caloric  intake  is  the  second  lowest  in  the  world,  lower  than  even  Bangladesh. 
Population  density  per  square  kilometer  of  arable  land  is  over  400  which  means 
that  in  many  cases  there  is  less  than  an  acre  for  a  family  farm. 

Recent  testimony  submitted  to  this  Subcommittee  indicates  that 
Haiti  lias  (lie  highest  infant  mortality  rate  in  the  Western  Hemi- 
sphere (loll  per  1, 000  births)  and  the  second  lowest  life  expectancy  rate 
i  age  50). 

Furthermore,  the  level  of  development  in  Haiti  is  so  rudimentary 
and  most  human  needs  so  pressing  that  it  is  impossible  to  list  these 
ueecls  on  a  priority  basis.  United  States  assistance  to  Haiti,  in  order  to 
encourage  economic  development  and  to  assist  the  poorest  segments  of 
the  Haitian  population,  is  currently  running  at  approximately  $19 
million  for  fiscal  year  1  !>"(>. 

With  regard  to  political  conditions  in  Haiti,  there  has  been  exclusive 
testimony  before  Committees  of  Congress  and  extensive  discussion  of 
this  subject  in  various  Committee  reports. 

In  April  of  1974  Senator  Brooks  issued  a  report  based  upon  a 
trip  to  Haiti.  In  that  report  Senator  Brooke  made  the  following 
observations — 

Political  conditions  have  improved  in  Haiti  during  the  past  _1-_>  years.  While 
the  regime  continues  to  function  on  authoritarian  lines,  it  has  greatly  diminished, 
if  not  abandoned,  the  use  of  force  characteristics  of  the  previous  regime  in  im- 
plementing its  political  objectives.  The  political  apparatus,  although  authori- 
tarian. .  .  .  neither  has  the  capacity  nor  apparently  the  desire  to  Obtain  absolute 
mastery  over  the  lives  of  the  Haitians. 

It  is  evident  that  a  large  number  of  individuals  remain  imprisoned 
for  "polit  ical  reasons",  although  several  "amnesl  ies"  have  significnal ly 
reduced   this   figure   in    recent    years. 

In  addition,  both  il^'  Human  Rights  Commission  of  OAS  and  Am- 
nest;    '  itional  have  strongly  criticized  the  repression  and  con- 

tinue! violation  of  human  rights  in  Haiti. 

In  1973  the  Senate  Appropriations  Committee  observed  in  a  report 
(Sen.  Rept.  9a-620)  that  : 

While  t  here  is  some  evidence  to  indicate  t  hat  the  gxim  visible  terror  of  Francois 
ler's  regime  may  have  subsided,  it  seems  that  autocratic  rule,  characterized 
by  an  unflinching  willingness  t«»  suppress  people  has  not. 

In  a  1975  Report   (Sen.  Rept.  !>l  39)  the  same  Senate  Committee 
'  "si  i ••'ii"-  reservat  ions  a  3  regards  the  cliaracter  of  t  he  Haitian 

( iovet  nmenl"  and  furl  her  noted  t  ha  I  "we  recognize  t  hat  t  he  o\t  romesof 

t he  previous  government  have  been  attenuated,  but  we  anxiously  await 
further  evidence  thai  the  Government  of  Haiti  is,  indeed,  moving  away 
from  authoritarian  rule." 

B.    \  vi  1  RE   OF    HAITI  \  N    i.m  km:  \tio\ 

\  1  oil  ial  amount  of  t  i  me  in  Haiti  was  spent  soliciting  the  opin- 
ions of  I  '.S.  and  I  [ail  ian  officials  and  private  cil  izens  as  t<>  t  he  reasons 
for  the  large  scale,  illegal  emigral  ion  from  Haiti  to  the  United  States. 
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There  was  a  definite  consensus  that  the  vast  majority  of  Haitians 
depart — legally  and  illegally — from  that  country  primarily  as  the 
result  of  economic  pressures. 

When  queried  concerning  possible  politically-motivated  departures, 
j  1  lost  responded  that  the  political  climate  had  improved  under  Presi- 
dent Jean  Claude  Duvalier  and  that  the  "excesses"  and  "vulgarities"  of 
Papa  Doc's  regime  had  been  curtailed.  It  was  indicated  that  although 
the  Tonton-Macoutes  remain  a  powerful  force  in  the  Haitian  system 
of  government,  they  no  longer  enjoy  unlimited  authority  to  engage  In 
terroristics  and  repressive  tactics  against  the  Haitian  citizenry.  In 
other  words,  the  "grim  visible  terror''  has  subsided,  but  according  to 
some,  it  has  been  replaced  by  a  more  subtle  and  systematic  suppression 
of  the  civil  liberties  of  Haitians. 

Unquestionably,  individuals  continue  to  suffer  in  Haiti  because  of 
their  political  views  or  beliefs,  as  evidenced  by  the  fact  that  an  esti- 
mated 100  political  prisoners  remain  incarcerated.  Nevertheless,  most 
persons  interviewed  maintain  that  positive  political  changes  have 
taken  place  in  recent  years  and  some  noted  that  grants  of  amnesty  to 
several  hundred  political  prisoners  are  an  indication  that  the  Govern- 
ment of  Haiti  has  abandoned  the  use  of  force  and  overt  repression  in 
advancing  its  political  objectives. 

With  regard  to  differentiating  between  the  various  emigration  pres- 
sures, some  individuals  argued  that  there  is  little  distinction  between 
economic  and  political  considerations,  when  a  person  has  been  deprived 
of  a  decent  way  of  life  in  his  homeland.  It  was  argued  further  that 
since  the  government  has  failed  to  provide  most  Haitians  "with  the 
means  to  survive",  that  this  is  a  form  of  "political  oppression". 

AYhile  it  is  difficult  to  distinguish  or  categorize  the  various  "push" 
factors  that  lead  to  a  decision  to  emigrate,  it  is  quite  clear  that  U.S. 
immigration  law  and  international  law  concerning  refugees  does  not 
extend  to  those  who  are  economically  oppressed.  Such  a  classification 
would  include  most  persons  in  developing  countries  around  the  world. 

On  the  other  hand,  if  a  person  can  demonstrate  that  he  has  suffered 
unique  economic  hardship  (i.e.,  distinct  from  the  general  population  of 
his  country)  and  that  his  situation  is  the  direct  result  of  his  political 
views,  these  economic  factors  should  be  considered  in  determining 
whether  such  person  is  a  political  refugee. 

For  example,  if  a  particular  Haitian  could  demonstrate  that  he  has 
been  the  victim  of  politically-motivated  employment  discrimination ; 
or  that  if  returned  to  Haiti  the  Government  would  deprive  him  of  his 
capacity  to  earn  a  living,  then  he  would  qualify  as  a  politi- 
cal refugee. 

In  other  words,  while  economic  factors  can  properly  be  considered  in 
determining  the  type  of  persecution  or  the  consequences  of  the  perse- 
cution,  it  is  the  motivation  behind  the  persecution  that  is  important. 

Similarly,  because  of  the  subjective  element  inherent  in  the  language 
"fear  of  persecution,  based  on  race,  religion  .  .  ."  an  individual's  per- 
ception of  that  persecution  is  most  significant.  More  specifically,  one's 
"motivation  for  emigration"  or  "fear  of  returning"  must  relate  di- 
rectly to  or  be  based  on  his  race,  religion,  or  political  opinion. 

Consequently,  a  fear  that  one  would  be  subject  to  criminal  prosecu- 
tion in  his  homeland,  or  that  he  would  face  economic  distress  there  is 
not  relevant  under  243(h)   of  the  IXA  or  Articles  32  and  33  of  the 
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IN  Convention,  which  are  only  concerned  with  a  limited  class  i  : 
refugees.  However,  fear  of  criminal  prosecution  would  be  relevant  if 
the  offense  were  political  in  nature,  or  if  one's  illegal  departure  from  a 
country  was  politirallv-motivated. 

For 'example,  in  Koyacs  v.  tNS}  407  F.  2d  102  (1969),  it  was  held 
that  even  though  punishment  against  a  Yugoslavian  crewman  on  re- 
turn to  his  native  country  might  take  the  form  of  punishment  for 
having  deserted  his  ship,  a  248(h)  stay  was  proper  if  the  punishment 
was  a  result  of  his  having  sought  political  asylum  in  the  U.S.  and 
punishment  on  return  was  political  in  nature. 

With  regard  to  the  general  issue  of  Haitian  emigration,  Senator 
Brooke  concluded  in  an  April  1974  trip  report,  after  detailed  consid- 
eration of  the  matter,  that: 

Many  of  the  Haitian  exiles,  however,  are  more  "economic"  than  "political" 
refugees.  Conditions  in  Haiti  arc  such  as  r<>  create  a  desire  in  the  educated 

classes  to  migrate  to  the  United  States  and  elsewhere  in  order  to  improve  their 
standard  of  living.  However,  entry  visas  into  the  United  States  are  difficult  to 
obtain.  The  only  other  way  to  gain  entry  is  to  claim  to  be  a  "political  refugee"  as 
"economic  refugees"  arc  not  accorded  sanctuary.  Hence,  the  only  alternative  is 
to  claim  "political  refugee"  status  even  though  the  true  reason  for  heaving  Haiti 
is  an  economic  one.  This  is  what  has  happened  in  the  cases  of  many  Haitian 
exiles  seeking  permanent  residence  in  the  United  States. 

Most  persons  interviewed  agreed  with  this  assessment  of  the  situa- 
tion. However,  whether  an  individual  would  he  persecuted  based  upon 
"race,  religion,  or  political  opinion*'  or  in  terms  of  the  Convention, 
"race,  religion,  nationality,  membership  of  a  particular  social  group 
or  political  opinion,"  is  a  question  of  fact  which  must  be  decided  on  a 
case-by-case  basis. 

A-  noted  previously,  it  is  often  very  difficult  for  a  claimant  to  as- 
semble tin  evidence  to  substantiate  his  claim  and  it  was  stated  in  the 
Kovact  case  thai  "It  is  particularly  important  that  an  applicant  for 
relief  under  Section  243(h)  have  a  reasonable  opportunity  to  present 
h is  proofs,  for  the  -lakes  are  high." 

The  decision  in  this  case  also  relied  upon  the  fact  that  the  claimant 
did  not  fully  understand  the  nature  of  the  proceedings  and  as  a  result 
unable  "to  convey  the  full  basis  of  his  fear  of  persecution." 

In  this  regard,  Haitians  should  be  made  fully  aware  that  the  follow- 
ing factual  information  may  be  most  important  in  establishing  t  heir 
claim  for  relief:  prior  instances  of  political  persecution;  prior  activi- 
ties protesting  repressive  measures  which  may  have  been  taken  by  the 

Haitian  Government,  anti-government  public  statements  or  publica- 
tion-: prior  political  activities  and  prior  convictions  for  "political" 
crimes. 

Because  of  the  difficult  burden  of  proof  and  the  difficult  question  of 

fact  presented,  both  the  claimant  and  the  decision-maker  must  be  pro- 
vided a  great  degree  of  flexibility  in  discharging  their  respective 
responsibilil 

Reportedly,   the   departure   of   many    Haitians   may   simply   be   the 

result  of  differences  of  opinion  with  local  officials;  feuds  with  neigh- 
bor- or  members  of  the  Tonton  Macoutes  or  personal  difficulties  with 
local  law.  enforcement  officials  (law  enforcement  is  totally  a  decentral- 
ized function  and  in  many  cases  local  law-  and  customs  are  enforced 
by  p ■■■  ;  '      i         <"  official  authority). 

IiiHimmarv.ii  i   evident  that  the  n  or  emigrating  from  Haiti 

varv  considerablv  from  case  to  case  and  no  conclusionary  statements 
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can  be  made  with  regard  to  whether  Haitians,  as  a  class,  are  economic 
or  political  refugees. 

Furthermore,  decisions  by  our  government — both  by  the  Executive 
and  Judicial  Branch — that  an  individual  Haitian  is  not  entitled  to  the 
status  of  a  ''political  refugee*'  cannot  be  summarily  dismissed  as  hav- 
ing no  foundation  in  fact. 

Consequently,  it  would  appear  to  be  in  the  best  interests  of  all  con- 
cerned if  every  eifort  is  made  to  insure  that  the  Haitians  fully  com- 
prehend the  concept  of  asylum  and  an  adequate  opportunity  is  pro- 
vided for  the  full  and  fair  presentation  of  their  claims. 

At  the  same  time,  it  must  be  recognized  that  the  Federal  Govern- 
ment has  a  legitimate  interest  in  assuring  that  the  asylum  and  243(h) 
procedures  are  not  abused  for  the  purpose  of  delaying  one's  departure 
from  the  United  States. 

VI.   Findings  and  Recommendation  > 

Several  observations  and  recommendations  have  been  made  earlier 
in  this  report  and  these  should  be  considered  as  well  as  those  findings 
and  recommendations  wmcn  are  set  forth  below  : 

A.    GENERAL    FINDINGS    AND    RECOMMENDATIONS 

1.  The  burden  of  proof  to  establish  a  claim  for  relief  under  the 
UN  Protocol  and  Convention  Relating  to  the  Status  of  Refugee-  and 
243(h)  of  the  Act  is,  and  should  be,  upon  the  claimant.  However,  since 
the  applicant  for  relief  is  often  unable  to  document  his  claim  or  pro- 
duce witnesses  to  substantiate  it.  it  often  becomes  extremely  difficult 
for  him  to  effectively  discharge  this  heavy  burden  of  proof.  In  fact, 
it  is  often  simply  a  question  of  the  claimant's  credibility.  Because 
of  this  situation,  those  requesting  relief  must  be  provided  every  oppor- 
tunity to  fully  present  their  claims. 

2.  Experience  has  demonstrated  that  the  asylum  and  243(h)  proce- 
dures have  been  abused  and  consideration  should  be  given  to  develop- 
ing procedures  to  preclude  such  dilatory  tactics. 

3.  Accredited  voluntary  agencies  operating  in  Haiti  should  play 
some  role  or  assume  some  responsibility  for  insuring  the  safety  and 
well-being  of  those  Haitians  who  have  been  expelled  from  the  United 
States.  In  addition,  the  voluntary  agencies  could  provide  transporta- 
tion, vocational  training,  employment,  and  other  services  to  the  re- 
turned Haitians. 

4.  Because  of  the  UNHCR's  experience  in  determining  whether 
persons  are  "political  refugees"  within  the  meaning  of  the  T  .X.  Con- 
vention and  Protocol  Relating  to  the  Status  of  Refugees,  the  Depart- 
ment of  State  should  consult  the  UNHCR  prior  to  rendering  any 
advisory  opinions  to  IXS  on  a  particular  case. 

5.  The  Department  of  State  should  seek  formal  assurances  from 
the  Government  of  Haiti  that  returnees  will  not  be  subject  to  reprisals 
or  recrimination. 

fi.  Due  to  the  uniqueness  of  the  situation,  and  recognizing  that  some 
Haitians  have  been  detained  in  the  United  States  for  long  periods 
of  time.  IXS  and  the  voluntary  agencies  should  consider  the  establish- 
ment of  procedures  providing1  for  the  supervised  release  of  these  de- 
tainees. Despite  the  fact  that  there  is  a  high  abscondee  rate,  humani- 
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tarian  consideration  would  seem  to  dictate  that  the  Haitians 
be  released  into  the  custody  of  the  voluntary  agencies,  if  such  agencies 
are  agreeable  to  providing  for  their  care  pending  administrative  and 
judicial  review  of  their  cases. 

B.  LEGISLATIVE    RECOMMENDATIONS 

1.  Consideration  should  be  given  to  amending  section  243(h)  of  the 
IXA  to  conform  that  provision  with  the  UN  Protocol  and  Convention 
] delating  to  the  Status  of  Refugees. 

2.  Consideration  should  be  given  to  the  elimination  of  existing  dis- 
tinctions between  exclusion  and  deportation  proceedings,  particularly 
insofar  as  asylum  procedures  and  the  availability  of  243(h)  relief  are 
concerned.  Experience  has  demonstrated  that  some  of  the  current  legal 
distinctions  between  exclusion  and  deportation  proceedings  are  arbi- 
trary and  artificial  and  this  matter  should  be  reviewed  by  the  Congress 
to  determine  whether  remedial  legislation  is  required  or  whether  uni- 
form procedures  should  be  established  for  both  types  of  proceedings. 

3.  The  refugee  provisions  of  the  IXA  should  be  expanded  to  include 
natives  of  countries  of  the  Western  Hemisphere. 

C.  PROCEDURAL   RECOMMENDATIONS 

INS 

1.  IXS  should  establish  a  centralized  system  for  administrative  re- 
view of  all  asylum  and  243(h)  cases;  or  alternatively  the  authority  for 
such  decisions  could  be  vested  in  the  Commissioner  or  another  indi- 
vidual within  the  Central  Office. 

2.  A  special  asylum  unit  should  be  created  within  the  Immigration 
and  Naturalization  Service  Central  Office  for  the  purpose  of  main- 
taining a  central  registry  of  all  persons  who  have  sought  and  who  have 
been  granted  or  denied  asylum  or  243(h)  relief.  Such  a  unit  could  also 
be  charged  with  the  responsibility  of  developing  and  disseminating 
information  within  the  Central  Office  and  to  the  various  district  offices. 

3.  Any  alien  seeking  asylum  or  243(h)  relief  should  be  provided 
with  the  right  to  counsel  at  his  own  expense  and  lx>  advised  of  this 
right. 

I.  IXS  interviews  of  asylum  and  243(h)  applicants  should  be  keyed 
to  verifiable  facts  and  should  attempt  to  elicit  the  names  of  corrob- 
orating witnesses  or  persons  or  relatives  in  1  Iaiti  who  are  in  a  position 
to  substantiate  allegations  that  are  made  dining  the  interview. 

State 

1.  There  should  be  greater  supervision  and  conl  rol  over  tin4  advisory 
opinion  process  by  t  be  I  director  of  t  he  (  Mfioe  of  Refugee  and  Migrat  ion 
A flairs  and  the  ( Joordinator  for  I  [umanitarian  Affairs,  1  department  of 

2.  ORM  or  Embassy  advisory  opinion-  mw-t  he  more  detailed  and 
-hoi 1 1<I  respond  to  every  Bpecific  allegal  ion  made  by  the  claimant  where 
Midi  response  is  possible,  tf  necessary,  additional  personnel  should  be 
provided  to  accomplish  this  objective. 

•",.  The  Embassy  at   Port  an  Prince  -honld  he  approached  in  a  greater 

number  of  questionable  cases  and  sufficient  staff  should  he  provided  to 

that  Embassy  in  order  to  process  these  cases. 

I.  Greater  efforts  must  he  made  by  the  Embassy  in  Porl  an  Prince 
to  follow- up  the  cases  of  those  who  have  been  denied  asylum  or  24r>(h) 
relief  and  who  have  been  returned  to  Haiti. 
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IXS/State 

1.  There  should  be  greater  coordination  and  communication  be- 
tween the  Department  of  State  and  INS  with  regard  to  the  processing 
of  asylums  and  243(h)  cases. 

2.  INS  personnel  conducting  asylum  or  243(h)  interviews  should  be 
familiar  with  the  social,  economic,  and  political  situation  in  Haiti 
both  past  and  present,  and  State  Department  officials  should  provide 
detailed  briefings  to  accomplish  this  objective. 

3.  The  Embassy  in  Port  au  Prince  should  be  advised  of  the  final 
action  which  is  taken  by  INS  on  each  and  every  case  where  the  Em- 
bassy has  been  contacted  for  an  advisory  opinion. 
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Department  of  State. 
Washington,  D.C.,  January  >h  1972.1 

General  Policy  for  Dealing  With  Requests  for  Asylum  by  Foreign  Nationals 

POLICY 

Both  within  the  United  States  and  abroad,  foreign  nationals  who  request 
asylum  of  the  United  States  Government  owing  to  persecution  or  fear  of 
pesecution  should  be  given  full  opportunity  to  have  their  requests  considered 
on  their  merits.  The  request  of  a  person  for  asylum  or  temporary  refuge  shall 
not  be  arbitrarily  or  summarily  refused  by  U.S.  personnel.  Because  of  the  wide 
variety  of  circumstances  which  may  be  involved,  each  request  must  be  dealt 
with  on  an  individual  basis,  taking  into  account  humanitarian  principles,  ap- 
plicable laws  and  other  factors. 

In  the  cases  of  such  requests  occurring  within  foreign  jurisdiction,  the  ability 
of  the  United  States  Government  to  give  assistance  will  vary  with  location  and 
circumstances  of  the  request. 

U.S.    objectives 

A  basic  objective  of  the  United  States  is  to  promote  institutional  and  individual 
freedom  and  humanitarian  concern  for  the  treatment  of  the  individual. 

Through  the  implementation  of  generous  policies  of  asylum  and  assitance 
for  political  refugees,  the  United  States  provides  leadership  toward  resolving 
refugee  problems. 

BACKGROUND 

A  primary  consideration  in  U.S.  asylum  policy  is  the  Protocol  Relating  to  the 
Status  of  Refugees  (19  United  States  Treaties  and  Other  International  Agree- 
ments 6223),  to  which  the  United  States  is  a  party.  The  principle  of  asylum  in- 
herent in  this  international  treaty  (and  in  the  1951  Refugee  Convention  whose 
substantive  provisions  are  by  reference  incorporated  in  the  Protocol)  and  its 
explicit  prohibition  against  the  forcible  return  of  refugees  to  conditions  of 
prosecution,  have  solidified  these  concepts  further  in  international  law.  As  a 
party  to  the  Protocol,  the  United  States  has  an  international  treaty  obligation 
for  its  implementation  within  areas  subject  to  jurisdiction  of  the  United  States. 

United  States  participation  in  assistance  programs  for  the  relief  of  refugees 
outside  United  States  jurisdiction  and  for  their  permanent  resettlement  in  asylum 
or  other  countries  helps  resolve  existing  refugee  problems.  It  also  avoids 
extensive  accumulation  of  refugees  in  asylum  countries  and  promotes  the 
willingness  of  the  latter  to  maintain  policies  of  asylum  for  other  arriving 
refugees. 

The  President  has  reemphasized  the  United  States  commitment  to  the  provi- 
sion of  asylum  for  refugees  and  directed  appropriate  Departments  and  Agencies 
of  the  U.S.  Government,  under  the  coordination  of  the  Department  of  State, 
to  take  steps  to  bring  to  every  echelon  of  the  U.S.  Government  which  could 
possibly  l>e  involved  with  persons  seeking  asylum  a  sense  of  the  depth  and 
urgency  of  our  commitment. 

Past  Two — Handling  Asylum  Requests  by  Persons  in  the  United  States  ok 
in  Other  Areas  Outside  Aw  Foreign  Jurisdiction 

All  U.S.  Government  personnel  who  may  receive  n  request  from  ;i  foreign 
national  for  asylum  within  territory  under  the  jurisdiction  of  the  United  State-. 


1  Updated  January  in.  1973  t<>  conform  with  the  Foreign  Affairs  Manual. 

(IT) 
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or  aboard  a  U.S.  vessel  or  aircraft  in  or  over  U.S.  territory  waters  or  on  or 
over  the  high  seas,  should  become  thooughly  familiar  with  procedures  for  the 
handling  of  such  requests.  Implementing  instructions  issued  by  Government 
agencies  to  establish  these  procedures  should  receive  the  widest  dissemination 
among  such  personnel. 

PROCEDURES 

A.  Upon  receipt  of  a  request  for  asylum  from  a  foreign  national  or  an  indi- 
cation that  a  request  from  a  foreign  national  is  imminent,  U.S.  Government 
agencies  should  immediately  notify  the  Department  Operations  Officer  at  the 
Operations  Center  of  the  Department  of  State  (telephone  area  code  202,  G32- 
1512).  The  Department  Operations  Officer  will  refer  any  request  to  the  appro- 
priate offices  in  the  Department  of  State  and  will  maintain  contact  with  the  U.S. 
agency  involved  until  the  designated  action  officer  in  the  Department  of  State 
assumes  charge  of  the  case. 

The  following  information  should  be  forwarded  to  the  Department  Operations 
Officer  at  the  Operations  Center  when  available  but  the  initial  report  must  not 
be  delayed  pending  its  development: 

1.  Name  and  nationality  of  the  individual  seeking  asylum. 

'2.  Date,  place  of  birth,  and  occupation. 

:\.   Description  of  any  documentation  in  the  individual's  possession. 

4.  What  foreign  authorities  are  aware  that  the  individual  is  seeking  asylum, 

5.  Circumstances  surrounding  the  request  for  asylum. 

b\  Exact  location.  If  aboard  vessel  or  aircraft,  estimated  time  of  arrival  at 
next  intended  port  or  airport. 

7.  Reason  for  claiming  asylum. 

S.  Description  of  any  criminal  charges  known  or  alleged  to  be  pending  against 
the  asylum  seeker.  Indicate  also  any  piracy  at  sea,  air  piracy,  or  hijacking 
background. 

!>.  Any  Communist  Party  affiliation  or  affiliation  with  other  political  party;  any 
government  office  now  held  or  previously  occupied. 

Telephone  notification  to  the  Operations  Center  should  be1  confirmed  as  Soon 
as  possible  with  an  immediate  precedence  telegram  to  the  Department  of 
State  summarizing  all  available  information. 

B.  Sale  protective  custody  will  be  provided  to  the  asylum  seeker  and.  where 
i  tdicated,  appropriate  law  enforcement  or  security  authorities  will  be  brought 
iii  as  early  as  possible.  Interim  measures  taken  to  assure  safe  custody  may 
ii  elude  the  use  of  force  against  attempts  at  forcible  repatriation  where  means 
of  resistance  are  available,  taking  into  account  the  safety  of  I'.S.  personnel 
and  using  no  greater  force  than  necessary  to  protect  (he  individual.  Any  Inquiries 
from  Interested  foreign  authorities  will  be  met  by  the  senior  official  present 
With  a  response  that  the  case  has  been  referred  to  headquarters  for  instructions. 

U.  i.s.  Government  agencies  should  also  Immediately  inform  the  nearest  offiee 

of  the  U.S.  Immigration  and  Naturalization  Service  (INS)  Of  any  request  for 
asylum,  furnish  all  details  known,  and  arrange  to  transfer  the  case  to  1\'S 
us  soon  as  feasible.  Agencies  should  continue  to  follow  any  procedures  already 
in  effect  between  themselves  and  ixs.  (For  INS  only:  Where  ins  has  received 
;t  direct  request  for  asylum  and  has  assumed  jurisdiction  over  :i  routine  case  in 
which  forcible  repatriation  or  deportation  is  not  Indicated,  INS  may  follow 
Qg  notification   procedures   in   lieu  of  the  special   alerting  procedure  to  the 

Department  of  state  described  above.) 
Part  Three— -Handling  Asylum   Requests  uy  Persons  Withih   Fobeigh 

Jl  .::  3D*   i TONS 
I.   GEN1  B  m.   PBOC1  m  i:<  9 

These  regulation!  sot  forth  procedures  for  ail  r.s.  Governmenl  agencies  abroad 

in    dealing    with    asylum    requests    at     I'.S.    installations,    vessels   or    aircraft    in 
,   n  jurisdictions. 

i.  Granting  Asylum 

While  it  is  Ihe  policy  of  the  I'.S.  not  to  grant  :isylum  at  its  unils  or  installa- 
tions within  the  territorial  jurisdiction  of  ;i  foreign  state,  any  requests  for  U.S. 

asylum   Should    be   reported    in   accordance   With   the   procedures  Set    forth    herein. 
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B.  Granting  temporary  refuge 

Immediate  temporary  refuge  for  humanitarian  reasons,  however,  may  be 
granted  (except  to  board  aircraft  because  of  their  vulnerability  to  hijacking) 
in  extreme  or  exceptional  circumstances  wherein  the  life  of  safety  of  a  person 
is  put  in  danger,  such  as  pursuit  by  a  mob. 

When  such  temporary  refuge  is  granted,  the  U.S.  Embassy  or  consular  post 
having  jurisdiction,  the  Washington  headquarters  of  the  concerned  agency,  and 
the  Department  of  State  should  be  immediately  notified.  Military  units  under 
direct  Embassy  jurisdiction  will  report  through  the  Embassy,  unless  the  senior 
diplomatic  official  determines  otherwise. 

To  the  extent  circumstances  permit,  persons  given  temporary  refuge  should 
be  afforded  every  reasonable  care  and  protection.  The  measures  which  can  be 
afforded  every  reasonable  care  and  protection.  The  measures  which  can  prudently 
be  utilized  in  providing  this  protection  must  be  a  matter  for  decision  of  the  senior 
U.S.  official  present  at  the  scene,  taking  into  consideration  the  safety  of  U.S. 
personnel  and  the  established  security  procedures  for  the  unit  or  installation 
concerned. 

Protection  shall  be  terminated  when  the  period  of  active  danger  is  ended, 
except  that  authority  to  do  so  shall  be  obtained  from  the  Department  of  State. 
Where  a  military  installation  not  under  direct  Embassy  jurisdiction  is  involved, 
such  authority  shall  be  obtained  from  its  Washington  headquarters  upon  con- 
currence of  the  Department  of  State.  Any  inquiries  from  interested  foreign  au- 
thorities will  be  met  by  the  senior  official  present  with  a  response  that  the  case 
has  been  referred  to  Washington. 

G.  Notification  to  Department  of  State  of  asylum  requests 

Upon  receipt  of  a  request  for  U.S.  asylum  made  by  any  foreign  national.  U.S. 
personnel  within  foreign  jurisdiction  should  noitfy  immediately  the  nearest  U.S. 
diplomatic-  or  consular  post  in  the  country  in  which  the  request  is  made.  Em- 
bassies or  consulates  will  forward  this  information  to  the  Department  of  State 
by  an  immediate  precedence  telegram.  Agencies  having  their  own  rapid  com- 
munications systems  with  direct  contact  with  their  headquarters  in  the  U.S. 
may  notify  those  headquarters,  with  information  copies  to  the  nearest  Embassy 
or  consular  post  and  the  Department  of  State,  by  immediate  precedence 
message. 

h.  Information  to  he  transmitted 

Willi  respect  to  requests  for  temporary  refuse  (whether  or  not  granted)  or 
for  asylum,  the  following  information  should  be  furnished  when  available,  but 
the  initial  report  should  not  be  delayed  pending  its  development: 

1.  Name  and  nationality  of  the  individual  seeking  asylum. 

2.  Date,  place  of  birth,  and  occupation. 

3.  Description  of  any  documentation  in  the  individual's  possession. 

4.  What  foreign  authorities  are  aware  that  the  individual  is  seeking  asylum. 
.".  Circumstances  surrounding  the  request  for  asylum. 

(5.  Exact   location.   If  aboard  vessel  or  aircraft,  estimated  time  of  arrival  at 
next  intended  port  or  airport. 
7.  Reason  for  claiming  asylum. 

5.  Description  of  any  criminal  charges  known  or  alleged  to  lie  pending  a.uaiiwt 
the  asylum  seeker.  Indicate  also  any  piracy  at  sea.  air  piracy,  or  hijacking 
background. 

!>.'  Any  Communist  Party  affiliation  or  affiliation  with  other  political  party; 
any  government  office  now  held  or  previously  occupied. 

H.    DIPLOMATIC    A\l)    CONSULAfc    ESTABLISHMENTS 

.1.  Requests  for  asylum  (restrictions  on  extending  asylum) 

\  a  riile.  a  diplomatic  or  consular  officer  shall  not  extend  asylum  to  persons 
outside  of  the  officer's  official  or  personal  household.  Refuge  may  be  afforded  to 
uninvited  persons  who  are  in  danger  of  serious  harm,  as  from  mob  violence, 
but  only  for  the  period  during  which  active  danger  continues.  With  the  concur- 
rence of  the  Department,  refuge  shall  be  terminated  on  receipt  of  satisfactory 
assurances  from  the  established  national  government  that  the  refugee's  personal 
safety  is  guaranteed  againsl  lawless  or  arbitrary  actions  and  that  the  refugee 
will  be  accorded  due  process  of  law. 
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li.  Routine  request* 

Requests  of  third  country  nationals  for  asylum  made  to  diplomatic  and  con- 
sular paste  need  not  he  reported  immediately  to  the  Department  of  State  when 
all  of  the  following  conditions  exist  : 

(a)  Adequate  host  government  machinery  is  well  established  which,  in  the 
opinion  of  the  Embassy,  assures  satisfactory  protection  of  the  asylum  seeker's 

i  b  >    There  is  no  evidence  of  danger  of  forcible  repatriation. 

Local  authorities  can  be  expected  to  assume  responsibility  for  the  asylum 

C.  Coordination  vitii  h<>st  country  authorities 

Action  with  regard  to  third  country  nationals  seeking  asylum  should  nor- 
mally be  taken  within  the  over-all  policy  that  the  granting  of  asylum  is  the 
right  and  responsibility  of  the  government  of  the  country  in  whose  territory  the 
request  is  made.  Unless  the  Embassy  deems  that  there  are  cogent  reasons  for  not 
doing  so.  these  authorities  should  be  informed  by  the  Embassy  as  soon  as  prac- 
ticable of  the  request  for  asylum. 

Activities  should  also  be  coordinated  by  the  Embassy  with  the  representa- 
tive of  the  United  Nations  High  Commissioner  for  Refugees  (TJNHCR),  where 
such  a  representative  is  resident  and  the  Embassy  deems  it  appropriate.  The 
rxiK'U  i<  a  valuable  instrument  for  providing  international  protection  and 
securing  adequate  legal  and  political  status  for  refugees.  In  addition  to  providing 
guarantees  against  forcible  repatriation,  the  UNHCR  seeks  to  secure  for  refugees 
legal,  political,  economic  and  social  rights  within  asylum  countries. 

J>.  Available  U.S.  assistance 

The  United  States  is  prepared  in  the  cases  of  selected  refugees  to  provide 
care  and  maintenance,  and  to  assist  in  local  settlement  in  the  country  of  first 
asylum  or  in  another  country  of  resettlement,  including  the  United  States.  Such 
assistance  is  normally  provided  through  voluntary  agencies  under  a  contract 
with  the  Department  of  State.  In  case  where  the  Embassy  or  consular  post 
has  determined  that  U.S.  assistance  is  warranted,  it  should  telegraph  the  De- 
cent of  State  recommending  the  type  and  extent  of  initial  aid  and  ultimate 
be  msidered  most  suitable. 

Appendix  '_! 

Code  of  Fedebal  Regulations  Relating  to  Aliens  and  Nation  uin    - 
Asvum   (8  cvn  108) 

I'Altl     108       ^STLUM 
- 

ilication. 
Decision. 

iobitt:  See  to:;;  r.<;  st.it.  17::  (8  U.S.C.  1103). 
Socbci  :  :'.!)  PR  41832,  Dec.  ::,  1974,  unless  otherwise  not<  ■  ! 

§108.1     Application. 

An  application  for  asylum  by  an  alien  who  Is  seeking  admission  to  the  United 
States  at  B  land  border  port  or  predea  ranee  Station  shall  be  referred  to  the  near- 
terican  consul.  An  application  for  asylum  by  any  other  alien  who  is  within 
the  United  states  or  who  la  applying  for  admission  to  the  United  states  at  an 
airpoi  iporl   of  entry  shall  be  submitted  on   Form  I  .~>s«>  to  the  district 

director  having  jurisdiction  over  his  place  Of  residence  in  the  United  Slates  or 
over  the  port  of  entry.  The  applicant's  accompanying  BpOUSe  and  unmarried 
children  under  the  age  of  Is  years  may  lie  Included  in  the  application. 

§  KJS.2     Decision. 

The  applicant  shall  appear  in  person  before  an  Immigration  officer  prior  to 
adjudication  of  the  application,  except  thai  the  personal  appearance  of  any 
children  Included  in  the  application  may  he  waived  by  the  district  director.  The 

dlstrtcl  director  shall  request  the  views  of  the  Department  of  State  before  making 
hi-  decision  unless  in  his  opinion  th"  application  is  clearly  meritorious  or  clearly 
lacking  in  substance.  The  districl  director  may  approve  or  deny  the  application 
in  th<  of  discretion.  The  district  director's  decision  shall  be  in  writing, 
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and  no  appeal  shall  lie  therefrom.  If  an  application  is  denied  for  the  reason  that. 
that  it  is  clearly  lacking  in  substance,  notification  shall  he  given  to  the  Depart- 
ment of  State,  with  opportunity  to  supply  a  statement  containing  matter  favor- 
able to  the  application,  and  departure  shall  not  be  enforced  until  30  days  follow- 
ing the  date  of  notification  unless  a  reply  has  been  received  from  the  Department 
of  State  prior  to  that  time.  A  case  shall  be  certified  to  the  regional  commissioner 
for  final  decision  if  the  Department  of  State  has  made  a  favorable  statement,  but, 
notwithstanding,  the  district  director  has  chosen  to  deny  the  application.  If  any 
decision  will  be  based  in  whole  or  in  part  upon  a  statement  furnished  by  the 
Department  of  State,  the  statement  shall  be  made  a  part  of  the  record  of  proceed- 
ing, and  the  applicant  shall  have  an  opportunity  for  inspection,  explanation,  and 
rebuttal  thereof  as  prescribed  in  §  103.2(b)  (2)  of  this  chapter.  A  denial  under 
this  part  shall  not  preclude  the  alien,  in  a  subsequent  expulsion  hearing,  from 
applying  for  the  benefits  of  section  243(h)  of  the  Act  and  of  Articles  32  and  33 
of  the  Convention  Relating  to  the  Status  of  Refugees. 

[39  FR  41832,  Dec.  3,  l'J74,  as  amended  at  40  FR  340S,  Jan.  22,  19751 

IMMIGRATION    AND     NATURALIZATION     SERVICE    OPERATION     INSTRUCTIONS 

Operations  Instructions 

108.1  Requests  for  asylum,  (a)  General. — An  alien  who  requests  asylum  shall 
be  interviewed  by  an  immigration  officer  and  given  an  opportunity  to  fully  present 
his  case.  Form  1-580  shall  be  used,  unless  in  the  interest  of  obtaining  an  expedi- 
tious decision  the  district  director  determines  that  the  Form  should  be  waived. 
If  Form  1-589  is  used,  it  shall  be  reviewed  to  insure  that  all  questions  have  been 
answered  and  that  the  applicant  has  no  additional  factors  he  may  wish  to  have 
c  uisidered.  In  the  case  of  an  alien  not  required  to  submit  Form  1-589,  the  oral 
interview  should  cover  the  questions  set  forth  in  the  Form.  In  every  case,  the 
original  Form  1-589  or  a  summary  of  the  alien's  oral  statement,  with  the  district 
director's  decision,  shall  be  included  in  the  subject's  "A"  file.  Form  G-325A 
checks  shall  be  conducted,  if  deemed  appropriate. 

In  general,  asylum  requests  will  fall  into  one  of  the  following  three  classes  : 
Class  1.  Cases  clearly  meriting  asylum. — These  requests  may  be  granted 
without  referral  to  the  Department  of  State.  However,  a  copy  of  the  ap- 
proved Form  1-580  or  a  summary  of  the  alien's  oral  statement,  as  appropri- 
ate, shall  be  promptly  sent  to  the  Director,  Officer  of  Refugee  and  Migration 
Affairs,  Department  of  State,  for  information  and  statistical  purposes. 

Class  2.  Doubtful  cases. — Where  the  information  furnished  is  insufficient 
to  clearly  warrant  approval  or  denial,  a  copy  of  Form  1-589  or  a  summary 
of  the  alien's  oral  statement,  as  appropriate,  and  supporting  evidence  shall 
be  sent  to  the  Office  of  Refugee  and  Migration  Affairs  for  its  consideration. 
No  further  action  shall  be  taken  in  the  case  until  the  views  of  the  Office  of 
Refugee  and  Migration  Affairs  have  been  received. 

Class  3.  Asylum   requests  that  do   not  appear  to  have  subs-lance. — Cases 
determined  by  the  district  director  not  to  have  substance  will  be  denied  and 
the  applicant  so  informed  and  a  copy  of  Form  1-589  or  a  summary  of  the 
alien's  oral  statement,  as  appropriate,  with  relating  documentation  will  be 
airmailed  to  the  Office  of  Refugee  and  Migration  Affairs.  If  no  recommenda- 
tion is  received  from  the  Office  of  Refugee  and  Migration  Affairs  within 
30  days,  action  will   be  taken   to  enforce  departure*  if  appropriate.   If  an 
unfavorable  reply  is  received  prior  to  the  expiration  of  30  days,  action  to 
enforce  departure  may  be  taken  immediately. 
In  any  instance  in  which  the  Department  of  State  recommends  favorably  but 
an  adverse  decision  has  been  entered  or  is  contemplated,  the  case  shall  be  cer- 
tified to  the  Regional  Commissioner  for  final  decision.  If  the  Regional  Commis- 
sioner concurs  in  the  decision  of  the  district  director  he  shall  refer  the  matter 
to    the    Associate    Commissioner,    Examinations,    Central    Office,    for    advisory 
opinion. 

In  any  case  within  class  2  or  3  in  which  the  district  director  has  denied  the 
application  for  asylum,  the  applicant  shall  be  notified  that  if  expulsion  proceed- 
ings are  instituted  he  may  be  represented  by  counsel  and  may  apply  for  with- 
holding of  deportation  under  section  243(h)  of  the  Immigration  and  Nationality 
Act  and  for  the  benefits  of  Articles  32  and  33  of  the  Convention  Relating  to  the 
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Status  of  Refugees  in  the  course  of  such  proceedings,  if  lie  so  desires.  If  an 
expulsion  hearing  has  been  concluded  prior  to  submission  of  such  application, 
alien  shall  be  advised  that  he  may  move  to  reopen  the  proceedings  to  apply 
for  the  benefits  of  section  243 (h  i  of  the  Act  and  of  Articles  32  and  33  of  the  Con- 
vention Relating  to  the  Status  of  Refugees  if  such  application  was  not  made 
during  the  hearing. 

i  01  108,1  (a)  Revised) 

( b  i  Applicants  nt  border  ports  and  precieartmee  stations. — An  applicant  for 
adniis&ion  at  a  border  port  or  preclea ranee  station  who  requests  asylum  shall 
ordinarily  be  referred  to  the  nearest  American  consulate.  However,  ports  Of 
entry  and  predearauce  stations  must  remain  alert  to  unusual  cases  which  may 
invoice  sensitive  factors.  In  any  such  case  the  circumstances  shall  be  furnished 
telephonically  to  the1  Associate  Commissioner,  Examinations,  Central  Office.  Cen- 
tral  Office  will   furnish   specific  instructions  in  these  special  cases.    (Revised.) 

(c  i  Applicants  <<t  seaports  or  airports  in  the  United  states. — An  alien  who 
requests  asylum  at  time  of  application  for  admission  at  a  seaport  or  airport  of 
entry,  before  or  during  an  exclusion  hearing,  or  subsequent  to  such  a  hearing, 
shall  execute  Form  1-589,  if  requested  by  the  district  director,  and  .-hall  be  in- 
terviewed by  an  immigration  officer  to  determine  the  basis  for  his  request.  If 
the  district  director  is  satisfied  as  to  the  validity  of  the  alien's  contention  that 
bo  would  be  subject  to  persecution  if  he  returns  to  his  home  country,  the  alien 
shall  be  paroled  or  reparoled  in  increments  of  a  year  with  permission  to  work. 
In  tiic  case  of  an  alien  who  requests  asylum  during  an  exclusion  hearing,  the 
special  inquiry  officer  shall  be  requested  to  postpone  the  hearing.  Further  action 
in  the  case  shall  be  held  in  abeyance  pending  decision  on  the  asylum  request. 
Each  case  in  which  a  request  lor  asylum  has  been  granted  shall  be  reviewed  an- 
nually to  determine  if  the  need  for  asylum  continues,  and  if  administrative 
remedy  is  available  in  the  circumstances.   (  Revised.  I 

i  d  i  Crewmen. — rA  crewman  requesting  asylum  shall  be  handled  pursuant  to 
to  8CFR  -  nd  <>1  253.2.  However,  in  every  case  in  which  the  crewman 

normally  would  not  be  granted  parole  thereunder,  the  request  shall  be  processed 
in  accordance  with  class  2  or  3.  01  108.1  (a  I.  If  the  vessel  departs,  the  alien  shall 
be  paroled  until  bis  case  can  be  resolved,  un'ess  the  district  director,  in  his  dis- 
cretion, determines  t  hat  the  alien  should  be  detained.  (h'eeised.) 

i..|  StOWQ  cays. — When  an  alien  who  arrived  as  a  stowaway  requests  asylum, 
full  particulars  as  required  by  Form  E-589  Shall  be  furnished  telephonieally  to 
tiie  Associate  Commissioner.  Examinations,  Central  Office,  Who  will  obtain  the 
views  of  tii,'  Department  of  state  ami  furnish  Instructions  to  the  reporting  office. 
(  Revtit  'I. ) 

(f)  Aliens  within  the  United  States.  (1)  Asylum  request  prior  to  deportation 
hearing  \  ..     alien   within   the   United   States  who   requests  asylum,  including 

a  crewman  or  stowaway,  shall  be  interviewed  as  set  forth  in  <>i  108.1(a). 

It  the  district  director  is  satisfied  as  to  the  validity  of  an  alien's  contention 
that  l'<-  would  be  subject  to  persecution  if  he  returns  to  his  home  country,  the 
alien  Shall,  if  eligible  therefor,  be  granted  extension  of  stay  or  adjustment  of 
status.  If  extension  or  adjustment  is  not  available  to  him,  voluntary  departure  in 
increments  of  a  year  with  permission  to  work  shall  be  granted  if  an  alien  is  not 
eligible  t"  adjust  to  permanent  resident  status,  such  as  a  crewman  or  native  of 
the  Western  Hemisphere,  he  shall  be  furnished  appropriate  advice  concerning 
the  procedure  for  obtaining  an  immigrant  visa.  Bach  case  shall  be  reviewed  on 
an  annual  basis  to  determine  if  the  facts  surrounding  the  alien's  claim  to  politl- 
•  lum  continue  to  exist,  [f  so.  his  eligibility  for  administrative  relief  shall 

;i  ::ii:i    be 

A  qualified  alien  from  a  Communist  or  Communist  -doiuina ted  Country  Or  H 
country  within  the  general  area  of  the  .Middle  Bast  :is  defined  In  section  203 
(a)(7)  of  the  Ad  should  be  considered  for  the  benefits  of  the  proviso  to  that 

section,  and   if  it   appears  lie  will  become  eligible  thereunder,  he  shall   he  placed 

in  voluntary  departure  status  until  he  acquires  the  necessary  residence  in  the 
I  nited  States. 

In   ;m.\    CSS6   in    which,   after   preliminary    Interview,    it    appears    that    there    is 

clearly  no  basin  for  the  alien's  contention  that  he  would  be  persecuted  if  he 

returns    to    his    home   country,    he    Shall    DS    BO    informed.    However,    he   shall    be 

given  an  opportunity  to  apply  for  extension  of  staj  or  adjustment  of  status.  If 
otherwise  eligible,  in  any  case  in  which  the  alien  does  not  withdraw  his  request 
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for  asylum  the  district  director  shall  process  the  request  in  accordance  with 
class  2  or  class  3,  OI  108.1  (a ) .  (Revised. ) 

If  after  issuance  of  an  order  to  show  cause  and  prior  to  commencement  of 
hearing  an  alien  requests  asylum,  the  procedures  set  forth  in  the  immediately 
preceding  paragraphs  shall  apply,  and  a  hearing  shall  not  be  scheduled  until 
action  on  the  request  has  been  completed. 

(2)  Asylum  request  during  course  of  deportation  proceedings. — In  any  case 
in  which  deportation  proceedings  have  been  initiated  and  the  alien  or  his  repre- 
sentative introduces  a  request  for  asylum,  the  special  inquiry  officer  shall  post- 
pone the  hearing  to  enable  the  district  director  to  fully  consider  the  bona  fides 
of  the  request.  If  the  district  director  determines  that  asylum  should  be  granted, 
the  special  inquiry  officer  shall  be  requested  to  terminate  the  proceedings  and 
the  alien  shall  be  granted  voluntary  departure  in  increments  of  a  year  with 
permission  to  work.  Each  case  shall  be  reviewed  annually  to  determine  if  the 
need  for  asylum  continues  to  exist  and  if  any  administrative  remedy  may  be 
available  to  the  subject. 

In  any  case  in  which,  after  preliminary  interview,  it  appears  that  the  alien's 
contention  that  he  would  be  persecuted  if  he  returns  to  his  home  country  is 
questionable,  he  shall  be  so  informed,  advised  that  he  may  present  an  applica- 
tion to  the  special  inquiry  officer  for  withholding  of  deportation  under  section 
243 (h)  of  the  Act  and  for  the  benefits  of  Articles  32  and  33  of  the  Convention 
Relating  to  the  Status  of  Refugees,  and  asked  if  he  wishes  to  withdraw  his 
request  for  asylum.  He  shall  also  be  advised  that,  if  the  district  director  should 
deny  his  request  for  asylum,  he  may  still  pursue  an  application  for  the  benefits 
of  section  243(h)  and  of  Articles  32  and  33  of  the  Convention  Relating  to  the 
Status  of  Refugees  before  the  special  inquiry  officer.  In  any  such  case  in  which 
the  alien  does  not  withdraw  his  initial  request  for  asylum,  the  district  director 
shall  process  the  request  in  accordance  with  class  2  or  3,  OI  108.1(a).  (Revised.) 

(3»  Asylum  request  after  completion  of  deportation  hearing. — In  any  case 
in  which  an  alien  requests  asylum  after  completion  of  a  deportation  hearing, 
the  district  director  shall  fully  consider  the  bona  fides  of  the  request.  If  the 
district  director  determines  that  asylum  should  be  granted,  the  alien  should  be 
granted  extension  of  voluntary  departure  or  stay  of  deportation  in  increments 
of  a  year  with  permission  to  work.  Each  such  case  shall  be  reviewed  annually 
to  determine  if  the  need  for  asylum  continues  to  exist  and  if  any  administrative 
remedy  may  be  available  to  the  subject. 

On  the  other  hand,  if  it  appears  after  preliminary  interview  that  there  is 
clearly  no  basis  for  the  alien's  contention  that  he  will  be  persecuted  if  he 
returns  to  his  home  country,  he  shall  be  so  informed.  If  the  alien  has  not  availed 
himself  of  the  opportunity  to  present  a  claim  of  persecution  during  a  deporta- 
tion hearing,  the  request  for  asylum  shall  be  regarded  as  a  last  minute  delaying 
tactic  unless  the  alien  satisfactorily  explains  why  he  is  making  the  claim  of 
persecution  for  the  first  time,  and  no  further  review  of  the  case  shall  be  made 
although  the  Office  of  Refugee  and  Migration  Affairs  will  be  informed  of  the 
facts  of  the  cases  and  the  finding  of  the  district  director.  (Revised.  > 

(g)  Definition,  of  "home  country". — The  term  "home  country",  as  used  in  this 
OI.  means  the  country  of  birth  or  nationality  or  country  in  which  firmlv  re- 
settled. 
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Appendix  :i 


REQUEST  FOR  ASYLUM 
IN  THE  UNITED  STATES 


(Execute  in  Duplicate) 

INSTRUCTIONS:    This  Corn  must  be  presented  to  the  office  of  the  Immigration  and  Naturalization  Service  having  jurisdi 

tion  over  your  place  of  address. 


NOTE:    If  additional  space  is  needed  to  complete  answers,  use  a  separate  sheet  and  identify  your  answer  with  the  number 
of  the  corresponding  question. 


:.  .NAME      La.t,   in  CAPS) 


3.  Acer...  m  Umifd  State* 


City  4.  Country  oi   B;rth 


5.  Date  ol  B.rth  (Mo.    Dty/Yt.r) 


6.  All  other  r..«M  »Kd  al  any  tine 


I  Ol  Spou.e  and  Children)      Place   of  Birth 


• 


9.  Occupation 


10.       I      I  Male 


II.  Addreue*  lor  Pan  Five   Year 


Relationahip 


1  J.  La.t  Arrival ;In  U.S.  (D-irj  Place 


r  ntry  Date  to  Which  Admitted  or   La.t   r  .len.ied: 


United  State.   V...   I.aued  Place 


14.  Travel  Document:  Type  and  Number 


Valid  to;       (Dale) 


.  n  Travel  lit 


I    Jtl  An.   dilfnully   ublalninc' 

Othe,  ,      I 

i  uplalni 


-   ,..r«J   (turn  Hume    I 


-.r.T  ...  il.le   to  any 
II  •Ve."  ..plain. 
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17.  If  you  return  to  your  country,  for  what  specific  reasons  do  you  believe  you  will  be  persecuted' 

□  Race  □Religion  □Nationality  □  Political  Opinion  □  Membership  in  a  particulai   social  group 
I      j  Other 

18.  Have  you  or  any  member  of  your  family  ever  been  detained,  interrogated,  arrested,  convicted  and  sentenced,  or  imprisoned  because  of  the  i 

□  Yes  QNo  If  "Yes",  cite  instances: 


Have  you  ever  been  arrested  for  sny  other  reasons?        □Yes  □  No  If  "Yes",  please  li 


19,  Why  in  your  opinion  were  the  actions  cited  in  Item  18  above 


20.  Did  you  belong  to  any  organization!*)  which  were  considered  hostile  to  the  interests  of  your  Home  Country? 
□  Ye.  □  No  • 

If  "Yes",  explain 


expressed  political  opinions  or  acted  in  a  manner  which  was  regarded  by  the  authoriti 
□  Ye.  □  No  If  "Yes",  explain: 


22.  If  you  base  your  claim  for  asylum  on  current  conditions  in  your  country 
country's  population?       Q3  Ye.  □]  No  IX  "Yes",  expla 
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Yes".  eij>U.n: 


cd  your  Ir.vc  at,r»d>       .    J  Y«s  □  No  If  "Ye.",  e.pl 


Hume  Country?  Ye«  L  I  N»         II  "I 


ha»>rn  t 


IT.    Il-vr    >„u  rv>i   -m  lird   f-r   •»)  turn   in  any    .!l.rr  lounlry  '  V.i  N  J  1(   "Y<•^■,,  Mfl.m  »h«l  I.-P1  rnrd: 
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or  tvidenct  (1 


30.  I  do  swear  (affirm)  that 


(Signature  of  applicant) 


Subscribed  and  sworn  to  (affirmed)  befo 


(To  he  executed  i 
Action  by  District  Dii 


I      I  Granted  □  Der 


(InterVlewm*  Olltcer)  'D,  sir,  ct  Director) 


Appendix  4 

Immigration  and  Naturalization  Service,  Miami  Distukt  Office  Submission 
Relating  to  Processing  of  Haitian  Asylum  Applicjs 

U.S.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 

Miami,  Fin. 

PROCESSING     HAITIAN     ASYLUM     AIM'!. HANTS 

The  procedures  we  follow  in  processing  :i  typical  Hail  inn  asylum  applicant 
v.-u-y  significantly  depending  on  whether  the  application  is  handled  in  exclusion 
or  deportation  proceedings. 


2S 

EXCLUSION    PROCEEDINGS 

Exclusion  proceedings  always  begin  at  the  time  a  Haitian  arrives  in  the 
United  States.  An  Immigration  Inspector  meets  the  boat  bringing  the  Haitians 
and.  after  establishing  that  the  occupants  are  Haitian,  in  good  health  and  with- 
out proper  entry  documents,  lie  arranges  to  transport  the  group  immediately 
from  the  point  of  arrival  to  our  District  Office  in  Miami. 

At  the  District  Office.  Inspectors  register  each  Haitian.  They  complete  an 
arrival  document  (Form  I-'.)4).  take  a  photograph  and  fingerprints  and  assign 
a  Service  "A"  number. 

With  the  assistance  of  a  Service  interpreter,  the  Inspectors  then  interview 
the  Haitians.  Each  interview  is  taped  and  lasts  anywhere  from  20  minutes  to 
about  one  hour.  It  covers  all  of  the  information  needed  to  complete  a  request 
f<»r  asylum  (Form  1-589)  and  a  biographical  background  statement  (Form  <;- 
325a  ).  The  interviewing  Inspect!  r  explores  in  detail  any  allegations  the  Haitian 
makes  concerning  persecution  or  possible  persecution  in  Haiti. 

At  the  conclusion  of  the  interviews.  Haitian  women  and  children  are  given 
copies  of  their  arrival  documents  (  Form  I-1M  >  and  released,  usually  into  the 
custody  of  the  Haitian  Refugee  Information  Center.  Adult  male  Haitians  are 
detained  in  lieu  of  a  $500  bond. 

Prom  the  tape  made  of  each  interview,  the  Travel  Control  Section  prepares  a 
typed  transcript.  They  also  complete  a  request  for  asylum  (Form  [-589),  a 
biographical  background  statement  (Form  G-32oa  )  and  an  asylum  control  card 
i  Form  SE-1S0).     . 

An  Immigration  Inspector  then  re-interviews  the  Haitians  with  the  assistance 
of  a  Service  interpreter.  The  interpreter  translates  to  each  Haitian  his  com- 
pleted request  for  asylum  (Form  1-589),  his  biographical  background  statement 
(  Form  G-325a)  and  the  typed  transcript  of  his  original  interview.  The  Inspector 
makes  any  necessary  corrections  and  additions  and  has  the  Haitian  sign  each 
of  the  three  documents  in  his  presence. 

An  Immigration  Examiner  in  our  Travel  Control  Section  then  adjudicates 
each  Haitian's  request  for  asylum.  The  p]xaminer  reviews  the  documents  signed 
by  the  Haitian  and  recommends  one  of  three  possible  actions  to  the  District 
Director.  The  three  possible  actions,  as  outlined  in  8  CFR  108,  are:  (  1 )  to  grant 
the  request;  (2)  to  obtain  a  recommendation  from  the  State  Department  before 
deciding  the  merits  of  the  request  :  (3)  to  deny  the  request  for  lack  of  substance. 

The  Service  immediately  informs  the  State  Department  of  the  decision  reached 
bj  the  District  Director.  At  the  same  time,  we  forward  to  the  Shite  Department 
copies  of  the  request  for  asylum  (Form  1-589)  and  all  relating  documents,  in- 
cluding the  typed  transcript  of  the  asylum  interview. 

When  the  Service  denies  an  asylum  request  for  lack  of  substance,  we  inform 
the  asylum  applicant  at  the  same  time  that  we  inform  the  State  Department,  and 
we  take  no  further  action  to  enforce  departure  for  thirty  days,  unless  in  the 
meantime  we  receive  confirmation  of  our  decision  from  the  State  Department. 
The  thirty-day  waiting  period  allows  the  State  Department  an  opportunity  to 
review  our  decision,  and,  if  necessary,  recommend  reversal. 

After  thirty  days,  the  Examiner  who  has  adjudicated  the  asylum  requests  ar- 
ranges an  exclusion  hearing.  He  sends  to  each  Haitian  whose  asylum  request 
has   been   denied   a   notice   to  appear    (Form   I    122)    for  a   hearing  in  exclusion 

proceedings. 
At    the  exclusion   hearing,   an    immigration   Judge  has  always  ordered   the 

Unit  inns  excluded  and  deported  from  the  United  States  on  the  grounds  that  they 
l.ok  proper  entry  documents.  Normally,  the  Haitians  appeal  the  decision  to  the 
Board  of  Immigration  Appeals,  and  the  B.I.A.  usually  dismisses  tli,.  appeal  within 

about  three  months.  Having  exhausted  all  administrative  remedies,  the  Haitians 

may  then  tile  a  petition  for  a  w  lit  of  habeas  corpus  in  the  United  States  District 
Court  as  outlined  in  Section  106(b),  t«»  prevent  the  Service  from  carrying  out 
it^  order  of  deportation.  If  the  District  Court  denies  their  petition,  the  Haitians 
may  appeal  that   decision  to  the  United  States  Court  of  Appeals. 

in  POB1  -Vi  IOB    ci:o(  i  i  in  ETQfl 

Deportation  or  expulsion  proceedings,  in  contrast   to  exclusion  proceedings, 

always  begin  sometime  after  a  Haitian  has  entered  the  United  States.  Typically, 
a  Border  Patrol  Agent  arrests  a  Haitian  who  is  here  illegally  and  transports  him 
to  Border  Patrol  Headquarters  for  processing. 
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At  Border  Patrol  Headquarters,  with  the  assistance  of  a  Service  interpreter, 
the  Agent  first  establishes  that  the  Haitian  understands  his  legal  rights.  The 
Agent  can  usually  then  obtain  from  the  Haitian  a  written  waiver  of  his  right 
to  legal  representation  ( Form  1-214 ) . 

The  Agent  next  registers  the  Haitian.  This  involves  completing  a  record  of  a 
deportable  alien  (Form  1-213),  taking  a  photograph  and  fingerprints  and  assign- 
ing a  Service  ''A"  number.  Often,  the  Agent  also  obtains  a  brief  affidavit  from  the 
Haitian  describing  his  entry  into  the  United  States  and  indicating  whether  or  not 
he  wishes  to  request  asylum. 

If  the  Agent  believes  the  Haitian  is  likely  to  abscond,  he  immediately  requests 
that  the  District  Director  issue  an  Order  to  Show  Cause  and  a  Warrant  of  Arrest. 
These  documents,  always  fully  explained  to  the  Haitian  through  a  Service  inter- 
preter, tell  the  Haitian  why  he  is  detained  and  what  terms  have  been  set  for 
his  release. 

In  deportation  proceedings,  Criminal  Investigators,  rather  than  Immigration 
Inspectors  or  Border  Patrol  Agents,  conduct  asylum  interviews.  Otherwise,  there 
is  no  difference  between  an  asylum  interview  in  a  deportation  case  and  that  in 
an  exclusion  case. 

The  interviews  are  taped,  last  about  an  hour  and  cover  all  of  the  information 
needed  to  complete  a  request  for  asylum  (Form  1-589)  and  a  biographical  back- 
ground statement  (Form  G-325a).  A  Service  interpreter  always  participates, 
and  the  interviewing  Investigator  explores  in  detail  any  allegations  the  Haitian 
makes  concerning  persecution  or  possible  persecution  in  Haiti. 

From  the  tape  made  of  each  interview,  the  Investigations  Section  prepares  a 
typed  transcript.  They  also  complete  a  request  for  asylum  (Form  1-589),  a  bio- 
graphical background  statement  (Form  G-325a)  and  an  asylum  control  card 
(Form  SE-180). 

The  interviewing  Investigator  then  re-interviews  the  Haitian  with  the  assist- 
ance of  a  Service  interpreter.  The  interpreter  translates  to  the  Haitian  his  com- 
pleted request  for  asylum  (Form  1-589),  his  biographical  background  statement 
(Form  G-325a)  and  the  typed  transcript  of  his  original  interview.  The  Investi- 
gator makes  any  necessary  corrections  and  additions  and  has  the  Haitian  sign 
each  of  the  three  documents  in  his  presence. 

In  deportation  proceedings,  as  in  exclusion  proceedings,  an  Immigration  Ex- 
aminer in  our  Travel  Control  Section  adjudicates  the  asylum  request.  He  follows 
exactly  the  same  procedure  that  he  follows  in  an  exclusion  case,  reviewing  the 
documents  signed  by  the  Haitian  and  recommending  one  of  three  possible  actions 
to  the  District  Director.  The  three  possible  actions,  as  outlined  in  8  CFR  108, 
are:  1)  to  grant  the  request;  2)  to  obtain  a  recommendation  from  the  State  De- 
partment before  deciding  the  merits  of  the  request;  3)  to  deny  the  request  for 
lack  of  substance. 

The  Service  immediately  informs  the  State  Department  of  the  decision  reached 
by  the  District  Director.  At  the  same  time,  we  forward  to  the  State  Department; 
copies  of  the  request  for  asylum  (Form  1-589)  and  all  relating  documents,  in- 
cluding the  typed  transcript  of  the  asylum  interview. 

When  the  Service  denies  an  asylum  request  for  lack  of  substance,  we  inform 
the  asylum  applicant  at  the  same  time  that  we  inform  the  State  Department. 
We  take  no  further  action  to  enforce  departure  for  thirty  days,  unless  in  the 
meantime  we  receive  confirmation  of  our  decision  from  the  State  Department. 
The  thirty-day  waiting  period  allows  the  State  Department  an  opportunity  to  re- 
view our  decision  and,  if  necessary,  recommend  reversal. 

After  thirty  days,  the  Examiner  who  has  adjudicated  the  asylum  request  in- 
forms the  Trial  Attorney  that  the  Haitian  is  now  ready  for  a  deportation  hear- 
ing: The  Trial  Attorney  arranges  the  hearing  and  notifies  the  Haitian  when  and 
where  to  appear. 

A  hearing  in  deportation  proceedings  usually  involves  two  stages.  In  the  initial 
stage,  the  Immigration  Judge  decides  the  question  of  deportability  and  gives  the 
Haitian  an  opportunity  to  apply  for  withholding  of  deportation  under  Section 
243(h).  This  Section,  not  applicable  in  exclusion  proceedings,  allows  the  Judge 
to  stay  deportation  because  of  possible  persecution  in  Haiti. 

The  Judge  usually  allows  ten  days  for  the  Haitian  to  file  a  written  brief  in 
support  of  an  application  under  Section  243(h).  Then  the  Judge  conducts  a 
hearing  at  which  the  Haitian  can  testify  and  present  witnesses.  Judges  in  Miami 
have  granted  withholding  of  deportation  to  five  Haitians  in  the  past  three  years. 
They  have  denied  hundreds  of  other  applications  under  the  same  Section. 
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The  Hainan  may  appeal  the  decision  of  the  Immigration  Judge  to  the  Board 
of  Immigration  Appeals,  and  if  the  K.l.A.  dismisses  the  appeal,  the  Haitian  may 
then  hie  a  petition  for  judicial  review  directly  in  the  United  states  Court  of 
Appeals  under  Section  106(a). 

Appendix  5 
clikonology  ok  events  relating  to  asylum 

November   1,   1968 United  States  deposited  its  accession  to  the 

Protocol  Relating  to  the  Status  of  Refu- 
gees (incorporates  Articles  2-34  of  the  1951 
Convention  Relating  to  the  Status  of  Refu- 
gees). The  Protocol  was  signed  in  New 
York  January  31,  1067  and  the  Senate 
ratified  October  4.  11)68,  thereby  entering 
into  force  for  the  United  States,  Novem- 
ber 1,  IOCS. 

November   23,   1070 Attempted  Defection  by  Simas  Kudirka  from 

Sovetskdya  Litra  to  CGC  Vigilant. 

December  1.  1070 State  Department  issued  policy  statement  re- 
affirming there  has  been  no  change  in  U.S. 
refugee  policy. 
Interim  instructions  issued  by  Department  of 
State  to  other  agencies  regarding  handling 
of  requests  for  political  asylum. 

January  4.  1072 Secretary  of  State  issued  general  policy  for 

dealing  with  requests  for  asylum  (up- 
dated January  10,  1073,  to  conform  with 
Foreign  Affairs  Manual). 

January  20,  1073 Immigration  and  Naturalization  Service  pro- 
poses rulemaking  relating  to  refugee  travel 
documents. 

March    3d,    1073.    Final  regulations  issued  by  Immigration  and 

Naturalization  Service  relating  to  refugee 
travel  documents  effective  June  1,  1973. 

AngttSt  7,  1074 Immigration  and  Naturalization  Service  pro- 
poses rulemaking  regarding  asylum 
application. 

December  3,  1074 Final  regulations  issued  by  Immigration  and 

Naturalization  Service  concerning  asylum 
application  (8  uFR  lost;  effective  date 
January  2. 107.1. 

January  22,  1075 Immigration  and  Naturalization  Service  is- 
sued   clarifying    regulations    on    asylum. 

February  25,  1!)7<; Immigration  and  Naturalization  Service  is- 
sued a  notice  of  proposed  rulemaking  con- 
cerning enforced  departure  of  an  alien 
Whose  application  for  asylum  has  been  de- 
nied for  the  reason  that  it  is  clearly  lack- 
ing  in   substance. 
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r,,ns\th  rim.fi  tiiat  the  Convention  relating  to  the  status  of  Refugees  done  at 
Heneva  on  28  July  1961  (hereinafter  referred  to  bh  the  Convention-)  covers  only 
those  persons  who  have  become  refugees  at  a  result  of  eventa  oecnrrintj  before 

1  .1  ;m  nary  1961, 
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Considering  that  new  refugee  situations  have  arisen  since  the  Convention  was 
adopted  and  that  the  refugees  concerned  may  therefore  not  wall  within  the  scope 
of  the  Convention, 

Considering  that  it  is  desirable  that  equal  status  should  be  enjoyed  by  all 
refugees  covered  by  the  definition  in  the  Convention  irrespective  of  the  dateline 
1  January  1951, 

Have  agreed  as  follows : 

ARTICLE    I GENERAL    PROVISION 

1.  The  States  Parties  to  the  present  Protocol  undertake  to  apply  articles  2  to 
34  inclusive  of  the  Convention  to  refugees  as  hereinafter  defined. 

2.  For  the  purpose  of  the  present  Protocol,  the  term  "refugee"  shall  except  as 
regards  the  application  of  paragraph  3  of  this  article,  mean  any  person  within 
the  definition  of  article  1  of  the  Convention  as  if  the  words  "As  a  result  of  events 
occurring  before  1  January  1951  and  *  *  *"  and  the  words  "*  *  *  as  a  result  of 
such  events",  in  article  1A(2)  were  omitted. 

3.  The  present  Protocol  shall  be  applied  by  the  States  Parties  hereto  without 
any  geographic  limitation,  save  that  existing  declarations  made  by  States  already 
Parties  to  the  Convention  in  accordance  with  article  1B(1)  (a)  of  the  Convention, 
shall,  unless  extended  under  article  IB (2)  thereof,  apply  also  under  the  present 
Protocol. 

ARTICLE    II COOPERATION    OF    THE    NATIONAL    AUTHORITIES    WITH    THE    UNITED 

NATIONS 

1.  The  States  Parties  to  the  present  Protocol  undertake  to  cooperate  with  the 
Office  of  the  United  Nations  High  Commissioner  for  Refugees,  or  any  other 
agency  of  the  United  Nations  which  may  succeed  it,  in  the  exercise  of  its  func- 
tions, and  shall  in  particular  facilitate  its  duty  of  supervising  the  application 
of  the  provisions  of  the  present  Protocol. 

2.  In  order  to  enable  the  Office  of  the  High  Commissioner,  or  any  other  agency 
of  the  United  Nations  which  may  succeed  it,  to  make  reports  to  the  competent 
organs  of  the  United  Nations,  the  States  Parties  to  the  present  Protocol  under- 
take to  provide  them  with  the  information  and  statistical  data  requested,  in  the 
appropriate  form,  concerning : 

(a)  The  condition  of  refugees  ; 

(b)  The  implementation  of  the  present  Protocol ; 

(c)  Laws,  regulations  and  decrees  which  are,  or  may  hereafter  be,  in 
force  relating  to  refugees. 

ARTICLE   III INFORMATION   ON    NATIONAL  LEGISLATION 

The  States  Parties  to  the  present  Protocol  shall  communicate  to  the  Secretary- 
General  of  the  United  Nations  the  laws  and  regulations  which  they  may  adopt 
to  ensure  the  application  of  the  present  Protocol. 

ARTICLE    IV — SETTLEMENT    OF    DISPUTES 

Any  dispute  between  States  Parties  to  the  present  Protocol  which  relates  to 
its  interpretation  or  application  and  which  cannot  be  settled  by  other  means 
shall  be  referred  to  the  International  Court  of  Justice  at  the  request  of  any  one 
of  the  parties  to  the  dispute. 

ARTICLE    V ACCESSION 

The  present  Protocol  shall  be  open  for  accession  on  behalf  of  all  States 
Parties  to  the  Convention  and  of  any  other  State  Member  of  the  United  Nations 
or  member  of  any  of  the  specialized  agencies  or  to  which  an  invitation  to  accede 
may  have  been  addressed  by  the  General  Assembly  of  the  United  Nations. 
Accession  shall  be  effected  by  the  deposit  of  an  instrument  of  accession  with  the 
Secretary-General  of  the  United  Nations. 

ARTICLE    VI FEDERAL     CI. A  IS]] 

Tn  the  case  of  a  Federal  or  non-unitary  State,  the  following  provisions  shall 
apply  : 

(a)   With    respect    to   those   articles  of   the  Convention   to   bo   applied    in 
accordance  with  article  I.  paragraph  1,  of  the  present  Protocol  that  come 
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within'  the  legislative  jurisdiction  of  the  federal  legislative  authority,  the 
obligations  of  the  Federal  Government  shall  to  this  extent  be  the  same  as 
those  of  States  Parties  which  are  not  Federal  States  : 

<l>)  With  respect  to  those  articles  of  the  Convention  to  be  applied  in  ac- 
cordance with  article  I.  paragraph  1.  of  the  present  Protocol  that  come 
within  the  legislative  jurisdiction  of  constituent  States,  provinces  or  can- 
tons which  are  not.  under  the  constitutional  system  of  the  federation,  bound 

rake  legislative  action,  the  Federal  Government  shall  bring  such  articles 
with  a  favourable  recommendation  to  the  notice  of  the  appropriate  author- 
:ates.  provinces  or  cantons  at  the  earliest  i>ossible  moment; 

(6)  A  Federal  State  Party  to  the  present  Protocol  shall,  at  the  request  of 
any  other  State  Party  hereto  transmitted  through  the  Secretary-General 
of  'the  Tinted  Nations,  supply  a  statement  of  the  law  and  practice  of  the 
Federation  and  its  constituent  units  in  regard  to  any  particular  provision 
of  the  Convention  to  be  applied  in  accordance  with  article  I.  paragraph  1. 
he  j, resent  Protocol,  showing  the  extent  to  which  effect  has  been  given  t> 
that  provision  by  legislative  or  other  action. 

ARTICLE    VII — RESERVATIONS    AND    DECLARATIONS 

1.  At  the  time  of  accession,  any  State  may  make  reservations  in  respect  of 
article  IV  of  the  present  Protocol  and  in  respect  of  the  application  in  accordance 
with  article  1  of  the  present  Protocol  of  any  provisions  of  the  Convention  other 
than  those  contained  in  articles  1.  3,  4.  10(1  i  and  38  thereof,  provided  that  in  the 
case  of  a  State  Party  to  the  ('.invention  reservations  made  under  this  article 
Shall  not  extend  to  refugees  in  respect  of  whom  the  Convention  applies. 

2.  Reservations  made  by  States  Parties  to  the  Convention  in  accordance  with 
article  42  thereof  shall,  unless  withdrawn,  be  applicable  in  relation  to  their 
obligations  under  the  present  Protocol, 

3.  Any  State  making  a  reservation  in  accordance  with  paragraph  1  of  this 
article  may  at  any  time  withdraw  such  reservation  by  a  communication  to  that 
effect  addressed  to  the  Secretary  General  of  the  United  Nations. 

4.  Declaration  made  under  article  40,  paragraphs  1  and  2,  of  the  Convention 
by  a  State  Party  thereto  which  accedes  to  the  present  Protocol  shall  be  deemed 
to  apply  in  respect  of  the  present  Protocol,  unless  upon  accession  a  notification  to 
the  contrary  is  addressed  by  the  State  Party  concerned  to  the  Secretary-General 
of  the  United  Nations.  The  provisions  of  article  -40.  paragraphs  2  and  3.  and  of 
article  44.  paragraph  •'*.  of  the  Convention  shall  be  deemed  to  apply  mutatis 
mutdiidix  to  the  present  Protocol. 

AKTKI.K    VIII — KNTKY    INTO    FORCE 

1.  The  present  Protocol  shall  come  into  force  on  the  day  of  deposit  of  the  sixth 
instrument  of  accession. 

2.  For  each  State  acceding  to  the  Protocol  after  the  deposit  of  the  sixth  Instru- 
ment of  accession  the  Protocol  shall  come  Into  force  on  the  date  of  deposit  by  such 
State  of  its  instrument  of  accession. 

AIM  K  IK    1\        DI.M  M  IATIO.X 

1.  Any  State  Party  hereto  may  denounce  this  Protocol  at  anytime  by  a  notifica- 
tion addressed  to  the  Secretary  < leneral  of  the  United  Nations. 

2.  such  denunciation  shall  take  effect  for  the  state  Party  concerned  one  year 

from    the  date  on   which   it    is   received   by   the   Secretary  ( lenei  a  1   of  the   United 
Nations. 

ARTICLJC   I      \(»i  ii  k  AiioNs   in     nil:   MCRETAKY-OENERAL   of  tin:    imthi    nations 

The  Secretary  General  of  the  United  Nations  shall  Inform  the  States  referred 
to  iii  article  V  above  of  tin*  date  of  entry  into  force,  accessions,  reservations  and 
withdrawals  of  reservations   to  and  denunciations  of  the  present    Protocol,  and 

of  declarations  and  notifications  relating  hereto. 

akikii:   xi      nn'osn    in    iiii:   ai:<iuyfs  of    mif   m.<  ■  I  \i:v    of  tiif   f.miid 

A  copy  of  the  present  Protocol,  of  which  the  Chinese,  English,  French.  Russian 
and  Spanish  texts  arc  equally  authentic,  signed  by  the  president  of  the  General 
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Assembly  and  by  the  Secretary-General  of  the  United  Nations,  shall  be  deposited 
in  the  archives  of  the  Secretariat  of  the  United  Nations.  The  Secretary-General 
will  transmit  certified  copies  thereof  to  all  States  Members  of  the  United  Nations 
and  to  the  other  States  referred  to  in  article  V  above. 

In  accordance  with  article  XI  of  the  Protocol,  we  have  appended  our  signatures 
this  thirty-first  day  of  January  one  thousand  nine  hundred  and  sixty-seven. 

A.  R.  Pazhwak. 
President  of  the  General  Assembly 

of  the  United  Rations. 
U  Thant, 
Secretary-General  of  the  United  Nations. 


Articles  32  and  33  of  the  1951  Convention  Relating  to  the 
Status  of  Refugees 

article  32 — expulsion 

1.  The  Contracting  States  shall  not  expel  a  refugee  lawfully  in  their  territory 
save  on  grounds  of  national  security  or  public  order. 

2.  The  expulsion  of  such  a  refugee  shall  be  only  in  pursuance  of  a  decision 
reached  in  accordance  with  due  process  of  law.  Except  where  compelling  reasons 
of  national  security  otherwise  require,  the  refugee  shall  be  allowed  to  submit 
evidence  to  clear  himself,  and  to  appeal  to  and  be  represented  for  the  purpose 
before  competent  authority  or  a  person  or  persons  specially  designated  by  the 
competent  authority. 

3.  The  Contracting  States  shall  allow  such  a  refugee  a  reasonable  period 
within  which  to  seek  legal  admission  into  another  country.  The  Contracting 
States  reserve  the  right  to  apply  during  that  period  such  internal  measures  as 
they  may  deem  necessary. 

ARTICLE     33 — PROHIBITION     OF     EXPULSION     OR     RETURN      ("REFOULEMENT") 

1.  No  Contracting  State  shall  expel  or  return  ("refouler")  a  refugee  in  any 
manner  whatsoever  to  the  frontiers  of  territories  where  his  life  or  freedom 
would  be  threatened  on  account  of  his  race,  religion,  nationality,  membership 
of  a  particular  social  group  or  political  opinion. 

2.  The  benefit  of  the  present  provision  may  not,  however,  be  claimed  by  a 
refugee  whom  there  are  reasonable  grounds  for  regarding  as  a  danger  to  the 
security  of  the  country  in  which  he  is,  or  who,  having  been  convicted  by  a  final 
judgment  of  a  particularly  serious  crime,  constitutes  a  danger  to  the  community 
of  that  country. 

Appendix  7 

January  28,  1976. 
Hon.  Leonard  F.  Chapman, 
Commissioner,  Immigration  and  Naturalization  Service,  Washington,  D.C. 

Dear  Mr.  Commissioner:  As  you  know,  my  Subcommittee  on  Immigration, 
Citizenship  and  International  Law  has  closely  followed  the  developments  rela- 
ting to  those  Haitians  who  have  illegally  entered  the  United  States  and  thereafter 
claimed  asylum. 

In  this  regard,  numerous  allegations  have  been  made  that  the  Immigration 
and  Naturalization  Service  has  violated  the  due  process  rights  and  civil  liber- 
ties of  these  individuals. 

I  would,  therefore,  request  a  detailed  report  regarding  the  steps  which  were 
taken  by  the  Service  in  receiving  and  processing  their  claims  for  asylum.  I  would 
also  appreciate  a  summary  of  the  procedures  followed  or  actions  taken  by  the 
Immigration  Service  since  the  apprehension  on  these  Haitians. 
I  would  certainly  appreciate  a  prompt  response  to  this  request 
With  kindest  regards, 
Sincerely, 

Joshua  Eilbero. 

Chairman. 
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u.s.  1  )epaimment  of  justice, 
Immigration  and  Naturalization  Service, 

Washington,  D.C.,  June  29,  1976. 

Hon.    JORHVA   ElLBERG. 

Chairman,  Subcommittee  on  Immigration,  Citizenship  and  International  Law, 
Committee  on   the  Jmticiarp,  JIou.se  of  Representatives,   Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  Is  made  to  my  letter  to  you  dated  Decem- 
ber 16,  1!)7.~>.  concerning  natives  of  Haiti  under  exclusion  or  deportation  pro- 
ceedings at  our  Miami.  Florida  office.  For  your  information  we  have  up-daied 
some  of  the  information  contained  in  our  referenced  report. 

As  of  Monday,  June  28,  li>7(>.  we  have  183  pending  asylum  eases.  There  are  70 
natives  of  Haiti  detained.  At  the  present  time  there  are  525  Haitians  involved 
in  court  cases,  none  of  whom  are  detained.  The  number  on  bond  is  4s7.  There 
have  been  AV,7  absconders,  93  or  whom  absconded  under  bond  and  the  bond 
has  been  forfeited.  In  the  last  six  months  a  total  of  10  Haitians  have  been 
deported.  During  the  past  year.  123  Haitians  have  arrived,  without  proper  docu- 
ments, and  placed  under  exclusion  proceedings.  The  number  of  Haitians  whose 
court  cases  have  been  concluded  is  4(5.  Of  that  number  2  have  been  deported.  2 
are  presently  permitted  to  remain  the  the  United  States  while  relative  visa 
petitions  tiled  in  their  behalf  are  being  processed,  and  42  have  absconded. 

At  the  present  time  our  records  show  that  84  Haitians  have  been  given  per- 
mission to  work  and  their  forms  I-5.H  I  Arrival-Departure  Record!  appropriately 
noted.  Since  the  early  part  of  this  year  there  have  been  (3  grants  of  asylum. 
The  number  of  Haitians  who  have  agreed  to  depart  voluntarily  in  the  past 
years  is  172.  3s  departures  of  this  group  have  actually  been  verified. 

Returning   to   the  question   of  detention  of  Haitians  our  records  show   that 
the  average  period  of  detention  is  six  to  eight  months.  The  maximum  period  of 
detention  for  any  one  individual  has  been  about  14  months,  that  individual  is 
not  now  detained. 
Sincerely, 

L.  F.  Chapman,  Jr. 

Commissioner. 


Committee  on  the  Judiciary, 

Hoi  se  oe  Representatives, 
Washington,  D.C,  April  7,  1976. 
Hon.  Josiita  ElLBERO. 

Chairmanj  Subcommittee  on  Immigration,  Citizenship,  and  international  Law, 
Committee  on  th<  Judiciary,  House  of  Representatives,  Washington.  D.C 

Dear  Josh  :  This  is  in  reference  to  your  Subcommittee's  continuing  investiga- 
tion of  the  various  issues  relating  to  those  Haitians  in  the  United  States  who 
claim  they  will  be  subject  to  persecuion  if  returned  to  Haiti. 

As  you  know,  based  on  our  numerous  discussions  and  previous  correspondence, 
this  problem  has  deeply  troubled  nie  for  some  time.  On  several  occasions  I  have 
communicated  my  concerns  to  the  Departments  of  State  and  .Justice:  and  I  have 
attempted  to  keep  abreast  of  all  developments  relating  to  the  Haitian  situation. 

Therefore,  I  wish  to  commend  you  for  conducting  an  in-depth  review  of  this 
problem  and  I  am  gratified  that  your  Subcommittee  will  be  preparing  a  con- 

prehensile  report  to  the  Committee  in  the  near  future. 

I  am  certain  that  this  study  will  be  of  immense  assistance  to  the  members  of 
this  Committee,  and  I  am  hopeful  that  your  Subcommittee  will  continue  to 
monitor  the  situation  in  order  to  insure  that   our  laws,  policies,  and  procedures 

relating  to  asylum  are  adhered  to  i»y  the  Bxeeuive  Rranch. 
Sincerely, 

Pi  ii  k  YV.  RoniNo,  Jr.. 

Chairman. 
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U.S.  Department  of  Justice, 
Immigration  and  Naturalization  Service, 

Washington,  B.C.,  September  16,  197 J,. 
Hon.  Peter  W.  Rodino.  Jr., 
Chairman,  House  Judiciary  Committee, 
House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Following  is  a  current  report  on  the  status  of  Haitians 
who  are  illegally  in  the  United  States  : 

From  December  1972  until  August  30,  1974,  approximately  1158  Haitians  have 
attempted  entry  to  the  United  States  without  proper  documentation  or  have 
gained  illegal  entry  and  have  been  located  subsequently  by  Service  officers.  Service 
records  indicate  that  1024  of  these  Haitians  are  presently  in  the  United  States. 

Only  those  Haitians  who  are  believed  likely  to  abscond  are  being  detained. 
Over  100  Haitians  previously  released  without  bond  have  disappeared.  The  Serv- 
ice is  prepared  to  release  the  detained  Haitians  upon  the  posting  of  a  delivery 
bond  for  each.  As  of  August  30,  1974,  forty-four  (44)  of  the  1024  Haitians  were  in 
detention.  None  are  women  or  children. 

Two  hundred  and  eighty-eight  (288)  of  the  1024  Haitians  have  not  requested 
asylum.  Those  who  have  requested  asylum  have  been  processed  in  the  same  man- 
ner as  nationals  of  any  other  country  seeking  that  benefit.  Each  alien  has  been 
afforded  an  opportunity  to  present  his  asylum  claim  individually  for  our  careful 
review.  Before  denying  any  request,  the  Service  has  consulted  the  Office  of 
Refugee  and  Migration  Affairs,  Department  of  State. 

At  the  present  time  there  are  35  Haitians  in  asylum  status  in  the  United  States. 
One  hundred  fifty-eight  (158)  applications  for  political  asylum  are  pending. 

Five  hundred  forty-three  (543)  applications  for  political  asylum  have  been 
denied  to  date.  In  these  cases,  the  Office  of  Refugee  and  Migration  Affairs  recom- 
mended, and  the  District  Director  of  this  Service  at  Miami  concluded  on  the 
basis  of  all  the  evidence  at  hand,  that  the  aliens'  requests  for  asylum  should  be 
denied.  The  denials  were  predicated  upon  the  finding  that  the  requests  were 
based  upon  economic  factors,  and  that  the  aliens  were  not  refugees  within  the 
meaning  of  the  United  Nations  Convention  Relating  to  the  Status  of  Refugees 
(of  July  28.  1951),  as  modified  by  the  Protocol  Relating  to  the  Status  of  Refugees 
of  January  31, 1907  to  which  the  United  States  is  signatory. 

Those  Haitians  whose  requests  for  asylum  have  been  denied,  and  their  counsel, 
have  been  informed  that  they  are  free  to  request  reconsideration  if  they  have 
additional  evidence  to  present. 

On  October  29,  1973,  a  substantial  number  of  Haitian  aliens  petitioned  the 
United  States  District  Court,  Southern  District  of  Florida,  under  Sec.  106(b), 
Immigration  and  Nationality  Act  (8  USC  1105(b)  ).  for  judicial  review  of  final 
administrative  orders  of  exclusion.  On  December  2S.  1973.  the  court  denied  the 
petition.  The  aliens'  appeal  is  now  pending  before  the  Fifth  Circuit  Courl  of 
Appeals.  Pierre  v.  U.S..  Case  No.  74-1371.  The  original  petitioners,  together  wiih 
others  joined  at  request  of  counsel,  number  250. 

To  date  19  Haitians  have  been  deported.  Others  have  departed  voluntarily. 
The  Department  of  State  has  asked  our  Embassy  in  Port-au-Prince  to  closely 
watch  the  situation  in  Haiti  and  attempt  to  follow-up  on  Haitians  who  have  re- 
turned to  their  country.  Officers  from  the  Office  of  Refugee  and  Migration  Affairs 
have  visited  Haiti  for  a  first-hand  look  at  the  situation.  While  it  is  difficult  to 
follow-up  on  returned  Haitians  as  they  return  individually,  contact  was  estab- 
lished with  some  16  returned  Haitians.  They  have  suffered  no  reprisals  by  the 
Haitian  Government.  Other  cases  are  being  checked  by  Embassy  officials. 
Sincerely, 

L.  F.  Chapman,  Jr.. 

Convmissiom  r. 


Department   of    State. 
Washington,  B.C.,  June  12.  /.'>?;. 
Hon.  Peter  W.  Ronixo.  Jr.. 
Chairman.  Committer  on  the  Judiciary. 
House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Secretary  Kissinger  has  asked  me  to  reply  to  your  letter 
of  April  26,  concerning  Haitians  in  the  United  Slates  who  have  asked  for  refugee 
status. 
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The  situation  remains  generally  as  it  was  last  November  when  former  Assist- 
ant Secretary  Marshall  Wright  wrote  to  you.  Some  additional  boatloads  have 
arrived  :  individual  cases  are  still  being  adjudicated.  Some  Haitians  have  been 
granted  asylum  but  the  majority  of  these  people  are  still  coming  to  the  United 
States  in  search  of  better  economic  opportunities  and  are  properly  classifiable 
as  immigrants  rather  than  refugees.  The  cases  of  over  '2(H)  are  being  heard  in  the 
Fifth  Circuit  Court  of  Appeals,  after  having  lost  in  District  Court. 

Vmi  will  be  interested  to  know  that  Ambassador  Frank  L.  Kellogg  personally 
visited  Haiti  recently  for  a  first-hand  look  at  the  situation.  In  addition,  our 
officer  who  directly  handles  the  individual  Haitian  cases  referred  to  us  by  the 
Immigration  Service,  also  visited  Haiti.  Both  confirmed  the  fact  that  the  Haiti 
of  today  is  not  similar  to  the  Haiti  under  the  previous  regime.  Although  Haiti 
still  has  an  authoritarian  government,  the  excesses  of  the  past  regime  have  been 
curbed. 

We  will  continue  to  carefully  follow  the  political  situation  in  Haiti  and  will 
be  sensitive  to  any  changes.  Requests  for  refugee  status  will  be  sympathetically 
and  carefully  considered.  Those  Haitians  who  have  a  well-founded  fear  of  perse- 
cution for  reasons  of  race,  religion,  nationality,  political  opinion  or  membership 
in  a  particular  social  group  will  be  permitted  to  remain  in  the  United  States. 

I  hope  the  above  information  is  helpful  to  you  and  the  Committee.  The  Immi- 
gration Service  should  be  able  to  provide  you  with  additional  details  concerning 
numbers  and  status  of  cases. 

With  best  wishes, 
Cordially, 

Lin  wood  Holton, 
Assistant  Secretary 
for  Congressional  Relations. 

o 


